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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 5241) 


In re ARABI PACKING COMPANY, INC. P&S Docket No, 2272. 
Decided November 1, 1957. 


Packer—Giving Rebates and Favored Treatment— 
Imposing Conditions for Use of Slaughtering 
Facilities—Cease and Desist—Consent Order 


Respondent executed a stipulation admitting the jurisdictional facts and 
consenting to the issuance of an order requiring it to cease and 
desist from (1) making rebates to dealers or others in connection 
with obtaining livestock for slaughter, (2) giving favored treatment 
to customers, and (8) requiring customers to purchase meat in order 
to use the slaughtering facilities. 

. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing 
Service. Mr. Arthur L. Ballin and Mrs. Clarisse P. DeReyna, of New 
Orleans, Louisiana, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint issued by the Acting Director, Livestock Division, Agri- 
cultural Marketing Service, on August 30, 1957, charges re- 
spondent with various violations of the act and the regulations. 
In a stipulation executed on October 9, 1957, respondent admits 
that at all times mentioned in the complaint respondent did 
business as a packer under the act, agrees to the jurisdiction 
of the Secretary in this matter, waives a hearing and the issu- 
ance of a hearing examiner’s report, and consents to the issu- 
ance of an order requiring respondent to cease and desist from 
practices complained of in the complaint. In the stipulation, 
complainant, in view of an explanation by respondent, agrees 
to move to dismiss the allegations in paragraph V of the com- 
plaint concerning improper and excessive charges made by 
respondent in connection with sales of hides from livestock 
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slaughtered for respondent’s customers. Complainant has recom- 
mended that the charges contained in paragraph V of the com- | 
plaint be dismissed and that the order agreed to in said stipu- 
lation be issued. 


FINDINGS OF FACT 


1. Respondent is a corporation organized under the laws of 
the State of Louisiana with its principal office and place of 
business at 127 Esteban Street, Arabi, Louisiana. 


2. Respondent, during the period from January 1, 1952, 
through December 31, 1956, did business as a packer as that 
term is defined in the Packers and Stockyards Act, 1921, as 
amended, and was subject to the jurisdiction of the Secretary 
under the act with respect to the matters covered by this order. 


CONCLUSIONS 


Section 202.5(b) of the Rules of Practice Governing Pro- 
ceedings under the Packers and Stockyards Act provides as 
follows: 


§ 202.5 Stipulations and consent orders ... (b) Consent 
order. At any time after the issuance of the moving paper 
and prior to the hearing in any proceeding the Secretary, 
in his discretion, may allow the respondent to consent to 
an order. In so consenting, the respondent must submit, 
for filing in the record, a stipulation or statement in which 
he admits at least those facts necessary to the Secretary’s 
jurisdiction and agrees that an order may be entered 
against him. Upon a record composed of the complaint 
and the stipulation or agreement consenting to the order, 
the Secretary may enter the order consented to by the 
respondent, which shall have the same force and effect as 
an order made after oral hearing. 


The facts admitted by the respondent and set forth in the 
Findings of Fact are sufficient to subject it to the jurisdiction 
of the Secretary of Agriculture under the provisions of the 
above section. 


Inasmuch as respondent has agreed to a consent disposition 
of this case and complainant has recommended that the charges 
in paragraph V of the complaint be dismissed, and that an 
order be issued requiring respondent to cease and desist from 
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practices complained of as set forth in the stipulation, the order 
agreed to will be issued. 


ORDER 


Respondent shall cease and desist from (1) making rebates 
or other payments in the nature of rebates to dealers, order 
buyers, packers or other persons in consideration of the turning 
over of livestock by such dealers, order buyers, packers or other 
persons to respondent for slaughter; (2) giving favored treat- 
ment or priority to any customer in an unfair and unjustly 
discriminatory manner; and (3) requiring customers, in order 
to obtain livestock slaughtering facilities from respondent, to 
purchase meat or meat products from a particular packer. 


The charges in paragraph V of the complaint are dismissed. 


This order shall become effective 30 days after service and 
copies hereof shall be served upon the parties. 


(No. 5242) 


In re V. L. BRousSE. P&S Docket No. 2274. Decided November 
1, 1957. 


Failing to Purchase Livestock in Open Competition— 
Accepting Rebates and Favored Treatment— 
Attempting to Control Packer Purchases— 

Cease and Desist—Consent Order 


Respondent executed a stipulation admitting the jurisdictional facts and 
consenting to the issuance of an order requiring him to cease and 
desist from (1) failing to buy livestock in open competition with all 
other buyers, (2) accepting rebates or favored treatment from a 
packer, and (3) attempting to control, while operating as a dealer, 
the purchase and slaughter of livestock by a packer. 


*. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing 
Service. Mr. Felix W. Gaudin, of New Orleans, Louisiana, for 


respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a discplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
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plaint issued by the Acting Director, Livestock Division, Agri- 
cultural Marketing Service, on August 30, 1957, charges 
respondent with various violations of the act and the regula- | 
tions. In a stipulation executed on October 9, 1957, respondent 
admits that at all times mentioned in the complaint respondent 
did business as a packer under the act and was registered with 
the Secretary as a dealer to buy and sell livestock for his own | 
account at the New Orleans Stock Yards, Arabi, Louisiana, a 
posted stockyard subject to the act, agrees to the jurisdiction 
of the Secretary in this matter, waives a hearing and the issu- f 
ance of a hearing examiner’s report, and consents to the issu- 
ance of an order requiring respondent to cease and desist from 
the practices complained of in the complaint. Complainant has 
recommended that the order agreed to in said stipulation be 
issued. 


FINDINGS OF FACT 


Respondent, an individual, during the year 1956, did business 
as a packer as that term is defined in the Packers and Stock- 
yards Act, 1921, as amended, and during the period from 


January 1, 1952, through June 30, 1957, was registered with 
the Secretary as a dealer to buy and sell livestock for his own 
account at the New Orleans Stock Yards, Arabi, Louisiana, a 
posted stockyard. Respondent, during said periods, was subject 
to the jurisdiction of the Secretary under said act with respect 
to the matters covered by this order. 


CONCLUSIONS 


Section 202.5(b) of the Rules of Practice Governing Proceed- 
ings under the Packers and Stockyards Act provides as follows: 
§ 202.5 Stipulations and consent orders ... (b) Consent 
order. At any time after the issuance of the moving paper 
and prior to the hearing in any proceeding the Secretary, 
in his discretion, may allow the respondent to consent to 
an order. In so consenting, the respondent must submit, 
for filing in the record, a stipulation or statement in which 
he admits at least those facts necessary to the Secretary’s 
jurisdiction and agrees that an order may be entered 
against him. Upon a record composed of the complaint and 
the stipulation or agreement consenting to the order, the 
Secretary may enter the order consented to by the re 
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spondent, which shall have the same force and effect as 
an order made after oral hearing. 
The facts admitted by the respondent and set forth in the 
Findings of Fact are sufficient to subject him to the jurisdiction 
of the Secretary of Agriculture under the provisions of the 
above section. 

Inasmuch as respondent has agreed to a consent disposition 
of this case and complainant has recommended that an order 
be issued requiring respondent to cease and desist from prac- 
tices complained of as set forth in the stipulation, the order 
agreed to will be issued. 


ORDER 


Respondent shall cease and desist from (1) failing to buy 
livestock at the New Orleans Stock Yards, Arabi, Louisiana, 
other posted stockyards, or other buying locations in open 
competition with all other buyers; (2) accepting or receiving 
rebates or other payments in the nature of rebates from a 
packer, for slaughtering livestock through such packer or ar- 
ranging to have livestock of others slaughtered by such packer; 
(3) accepting or receiving preferential treatment which is un- 
fair to or unjustly discriminatory against other buyers of live- 
stock in the handling of livestock at a stockyard or the slaugh- 
tering of livestock by a packer; and (4) controlling, or attempt- 
ing to control the purchase of livestock or the slaughter of 
livestock by a packer while operating as a dealer under the 
act buying and selling livestock for his own account. 

This order shall become effective 30 days after service and 
copies hereof shall be served upon the parties. 


(No. 5243) 


In re DIXIE PACKING COMPANY, INC. P&S Docket No. 2273. 
Decided November 1, 1957. 


Packer—Failing to Buy Livestock in Open Competition— 
Buying Livestock Through Persons Other Than its 
Packer-Buyer—Cease and Desist—Consent Order 


Respondent executed a stipulation admitting the jurisdictional facts and 
consenting to the issuance of an order requiring it to cease and 
desist from (1) failing to buy livestock in competition with other 





1094 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 16 A.D. 1093 


buyers, (2) buying livestock through dealers and others at locations 
where it has an employed packer-buyer, and (3) paying dealers and 
others for buying services at locations where it has an employed 
packer-buyer. 


. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing 
Service. Mr. Arthur L. Ballin and Mrs. Clarisse P. DeReyna, of New 
Orleans, Louisiana, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). The 
complaint issued by the Acting Director, Livestock Division, 
Agricultural Marketing Service, on August 30, 1957, charges 
respondent with various violations of the act and the regula- 
tions. In a stipulation executed on October 9, 1957, respondent 
admits that at all times mentioned in the complaint respondent 
did business as a packer under the act, agrees to the jurisdic- 
tion of the Secretary in this matter, waives a hearing and the 
issuance of a hearing examiner’s report, and consents to the 
issuance of an order requiring respondent to cease and desist 
from the practices complained of in the complaint. Complainant 
has recommended that the order agreed to in said stipulation 
be issued. 


FINDINGS OF FACT 


1. Respondent is a corporation organized under the laws of 
the State of Louisiana and is a wholly owned subsidiary of the 
Arabi Packing Company with its principal office and place of 
business at 221 Mehle Avenue, Arabi, Louisiana. 


2. Respondent, during the period from November 1, 1955, 
through October 31, 1956, did business as a packer as that term 
is defined in the Packers and Stockyards Act, 1921, as amended, 
and was subject to the jurisdiction of the Secretary under the 
act with respect to the matters covered by this order. 


CONCLUSIONS 
Section 202.5(b) of the Rules of Practice Governing Proceed- 
ings under the Packers and Stockyards Act provides as follows: 


§ 202.5 Stipulations and consent orders ... (b) Consent 
order. At any time after the issuance of the moving paper 
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and prior to the hearing in any proceeding the Secretary, 
in his discretion, may allow the respondent to consent to 
an order. In so consenting, the respondent must submit, 
for filing in the record, a stipulation or statement in which 
he admits at least those facts necessary to the Secretary’s 
jurisdiction and agrees that an order may be entered 
against him. Upon a record composed of the complaint and 
the stipulation or agreement consenting to the order, the 
Secretary may enter the order consented to by the re- 
spondent, which shall have the same force and effect as 
an order made after oral hearing. 
The facts admitted by the respondent and set forth in the Find- 
ings of Fact are sufficient to subject it to the jurisdiction of 
the Secretary of Agriculture under the provisions of the above 
section. 

Inasmuch as respondent has agreed to a consent disposition 
of this case and complainant has recommended that an order 
be issued requiring respondent to cease and desist from prac- 
tices complained of as set forth in the stipulation, the order 
agreed to will be issued. 

Respondent shall cease and desist from (1) failing to buy 
livestock at the New Orleans Stock Yards, Arabi, Louisiana, 
other posted stockyards, and other buying locations in com- 
petition with and independent of other packers and buyers; 
(2) purchasing livestock through dealers or order buyers at 
the New Orleans Stock Yards, Arabi, Louisiana, other posted 
stockyards, and other buying locations at which respondent has 
an employed packer-buyer; and (3) paying commissions or 
otherwise making payments for buying services to dealers or 
order buyers at the New Orleans Stock Yards, Arabi, Louisiana, 
other posted stockyards, and other buying locations at which 
respondent has an employed packer-buyer. 

This order shall become effective 30 days after service and 
copies hereof shall be served upon the parties. 
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(No. 5244) 


In re MARKET AGENCIES AT KANSAS CITY STOCK YARDS. P&§ : 
Docket No. 311. Decided November 4, 1957. ; 


Modification of Rates and Charges 


Since the parties are agreed, the respondents are authorized to modify ; 
their current schedule of rates and charges. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing [ 
Service. Mr. James L. Runyan, of Kansas City, Missouri, for 7 
respondents. 7 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER 


This is a rate proceeding under the Packers and Stockyards | 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 
The respondents are now operating under an order issued on 
August 15, 1957, authorizing assessment of the current schedule | 
of rates and charges to and including August 31, 1959, unless | 
modified or extended by further order before the latter date (16 | 
A.D. 784). 

On September 23, 1957, a petition was filed on behalf of the | 
respondents requesting authority to make certain modifications | 
in their current schedule of rates and charges. Notice of the | 
petition and its contents was published in the Federal Register 
on October 11, 1957 (22 F.R. 8100), and, although interested 
persons were afforded an opportunity to indicate a desire to 
be heard in the matter, no interested person notified the Hear- 
ing Clerk of a desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by | 
its attorney, filed an answer recommending that the petition 
be granted. 

Since the parties are agreed, the order of August 15, 1957, 
is modified so as to authorize the respondents to make the 
changes in their current schedule of rates and charges requested 
in the petition filed on September 23, 1957. 

The respondents, who must prepare for and be ready to 
comply with this order on its effective date, desire to have it 
become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not be 
effective in less than five days after their date. Undue delay 
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in making this order effective may adversely affect the market- 
ing of livestock. Accordingly, good cause is found for making 
this order effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature. Copies hereof shall be served upon the 
parties. 


(No. 5245) 


In re MARKET AGENCIES AT UNION STOCK YARDS, DENVER, COL- 
ORADO. P&S Docket No. 435. Decided November 4, 1957. 


Modification of Rates and Charges 


Since the parties are agreed, the respondents are authorized to modify 
their current schedule of rates and charges. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Mr. C. J. Mann, of Denver, Colorado, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued 
on September 14, 1956, authorizing assessment of the current 
schedule of rates and charges to and including September 23, 
1958, unless changed by further order before the latter date 
(15 A.D. 1050). 

On September 23, 1957, a petition was filed on behalf of the 
respondents requesting authority to make certain modifications 
in the current schedule of rates and charges. Notice of the 
petition and its contents was published in the Federal Register 
on October 9, 1957 (22 F.R. 8020), and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition 
be granted. 

Since the parties are agreed, the order of September 14, 


1098 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 16 A.D. 1098 


1956, is modified so as to authorize the respondents to file and 
put into effect a supplement to the current schedule of rates F 
and charges setting forth the rates and charges requested in [ 
the petition filed on September 23, 1957. 

The respondents, who must prepare for and be ready to 
comply with this order on its effective date, desire to have it 
become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not be 
effective in less than five days after their date. Undue delay 
in making this order effective may adversely affect the market- 
ing of livestock. Accordingly, good cause is found for making | 
this order effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature. Copies hereof shall be served upon the 
parties. 


(No. 5246) 


In re MARKET AGENCIES AT UNION STOCK YARDS, OGDEN, UTAH. 
P&S Docket No. 456. Decided November 7, 1957. 


Modification of Rates and Charges 
The respondents are authorized to modify their current schedules of 
rates and charges as set out in their petitions. 
Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 


Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 at seq.). 

The respondents are now operating under an order issued on 
June 10, 1957 (16 A.D. 502), continuing in effect to and includ- 
ing December 19, 1957, an order issued on June 9, 1955 (14 
A.D. 446), as modified by orders issued on April 9, 1956 (15 
A.D. 381), and December 20, 1956 (15 A.D. 1306), authorizing 
the respondents to assess the current schedules of rates and 
charges. 

On June 7, 1957, the respondents who sell by auction filed a 
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petition requesting that the current schedule of rates and 
charges for the sale of “cattle and calves” at auction be modi- 
fied to authorize certain increases in such rates. Notice of the 
petition and its contents was published in the Federal Register 
on July 4, 1957 (22 F.R. 4732), and, although interested per- 
sons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer on October 23, 1957, stating that 
it had made a detailed study with respect to the reasonableness 
of the modifications in the current rates and charges for the 
sale of “‘cattle and calves” at auction, requested by the respond- 
ents who sell by auction in their petition filed on June 7, 1957, 
and that it was the opinion of the Division that the increases 
sought by those respondents could not be justified. The answer 
further stated that, based upon the analysis of the petition and 
other available information, it was felt that increases of 10 
cents in such rates and charges are justified. The Livestock 
Division recommended, therefore, that such increases be 
granted. On October 24, 29, and 30, 1957, documents were filed 
by the respondents concurring in the recommendation of the 
Livstock Division. 

On September 12, 1957, petitions were filed by the respond- 
ents which, as clarified by a document filed on September 27, 
1957, requested that the current schedules of rates and charges 
be modified in certain respects in connection with the definitions 
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of “cattle,” “calves,” and “bulls.” Notice of these petitions and 
their contents was published in the Federal Register on October 
11, 1957 (22 F.R. 8099), and, although interested persons were 
afforded an opportunity to indicate a desire to be heard in the 
ds matter, no interested person notified the Hearing Clerk of a 
desire to be heard. The Livestock Division, by its attorney, 
filed an answer on October 31, 1957, recommending that these 
on petitions be granted. 
d- Since the parties are agreed, the order of June 9, 1955, as 
4 continued in effect by the order of June 10, 1957, is further 
5 modified so as to authorize the respondents to make changes in 
1g their current schedules of rates and charges in accordance with 
id the petitions filed on September 12, 1957, as clarified by the 





document filed on September 27, 1957, and so as to authorize 
the respondents who sell by auction to change their current 
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schedule also by increasing the rates for the sale of “cattle 
and calves” at auction to the rates shown below: 
Rate per head 
Cattle $1.35 
Calves 85 
The respondents, who must prepare for and be ready to 
comply with this order on its effective date, desire to have it 
become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay 
in making this order effective may adversely affect the market- 
ing of livestock. Accordingly, good cause is found for making 
this order effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature. Copies hereof shall be served upon the 
parties. 


(No. 5247) 


In re THE PEORIA UNION STOCK YARDS Co. P&S Docket No. 5. 
Decided November 26, 1957. 


Modification of Rates and Charges 


Since the parties are agreed, the respondent is authorized to modify its 
current schedule of rates and charges as requested and to assess such 
modified rates and charges up to and including December 31, 1959. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Mr. Ashley Sellers, of Cummings, Sellers, Reeves & Con- 
nor, of Washington, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondent is now operating under an order issued on 
July 15, 1957 (16 A.D. 668), authorizing it to continue assess- 
ing to and including January 1, 1958, the rates and charges 
provided for in the order of June 5, 1956 (15 A.D. 625). 


By a petition filed on October 25, 1957, the respondent re- 
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quested authority to make certain modifications in the current 
schedule of rates and charges and requested that such schedule, 
as so modified, be continued in effect to and including December 
81, 1959. Notice of the petition and its contents was published 
in the Federal Register on November 7, 1957 (22 F.R. 8963), 
and, although interested persons were afforded an opportunity 
to indicate a desire to be heard in the matter, no interested 
person notified the Hearing Clerk of a desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition 
be granted, and that the respondent no longer be required to 
file the monthly reports which it has been filing pursuant to 
prior orders. 

Since the parties are agreed, the respondent is authorized 
to modify its current schedule of rates and charges as requested 
in the petition filed on October 25, 1957, and to continue assess- 
ing such schedule, as so modified, during the life of this order. 
The respondent is no longer required to file the monthly reports 
which it has been filing under prior orders issued herein. 

The respondent which must prepare for and be ready to 
comply with this order on its effective date desires to have it 
become effective as soon as possible. The Packers and Stock- 
yards Act provides that orders of this nature shall not become 
effective in less than five days after their date. Undue delay 
in making this order effective may adversely affect the market- 
ing of livestock. Accordingly, good cause is found for making 
this order effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including Decem- 
ber 31, 1959, unless modified or extended by further order before 
the latter date. 


Copies hereof shall be served upon the parties. 


(No. 5248) 


E. H. GLUECK & Co. v. FRANKLIN PRODUCE EXCHANGE, INC. 
PACA Docket No. 6851. Decided November 1, 1957. 


Petition for Reconsideration—Dismissal 


The order of September 27, 1957, is supported by the evidence and 
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applicable legal principles and respondent’s petition for reconsidera- 
tion is dismissed. 


Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended, an order was 
issued on September 27, 1957, awarding reparation to com- 
plainant against respondent in the amount of $525 with 
interest. Respondent filed a petition for reconsideration of this 
order within the time provided in the rules of practice, on the 
ground that it was not accorded an opportunity for oral hearing. 

Upon reconsideration of the order of September 27, 1957, we 
find that the alleged error cited in respondent’s petition is with- 
out substance. Respondent by failing to make timely request 
for oral hearing pursuant to the rules of practice waived its 
right thereto. This matter was carefully considered at the time 
of the issuance of the order of September 27, 1957. Moreover, 
it was the subject of prior communications with respondent. 
In our opinion, the order is supported by the evidence and 


applicable legal principles. Accordingly, respondent’s petition 
is hereby dismissed without prior service upon complainant. 

The reparation awarded in the order of September 27, 1957, 
shall be paid within 30 days from the date hereof. 

This order shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5249) 


C A B PRODUCE COMPANY v. FRANK KENWORTHY COMPANY. 
PACA Docket No. 6920. Decided November 5, 1957. 


Advise Billing—Delay—Breach of Contract— 
Rejection With Reasonable Cause— 
Dismissal 


Complainant’s failure to have the draft available for payment by re- 
spondent within a reasonable time after arrival of the shipment was 
a material breach of the contract and respondent’s rejection of the 
shipment was with reasonable cause. 


Mr. Alexander Golbus, of Chicago, Illinois, for complainant. Mr. Warren 
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Mr. A. D. 





S. Earhart, of Kansas City, Missouri, for respondent. 
McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 






This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on October 4, 1956. 
Complainant alleges that on May 18, 1956, it sold to respondent 
a carload of watermelons weighing 22,287 pounds, at a price 
of $80 per ton, f.o.b. shipping point in Mexico inspection ac- 
ceptance Nogales, Mexico, final, for a total price of $891.48. 
Complainant further alleges that respondent wrongfully re- 
jected the shipment on arrival at Kansas City, Missouri; and 
that complainant resold the shipment for a net price of $589.79. 
Complainant requests an award in the amount of $301.69, the 
difference between the contract price and the net amount real- 
ized by complainant upon resale. 

A copy of the formal complaint and a copy of the report 
of investigation made by the Department were served upon 
respondent on November 1, 1956. On that same date a copy 
of the report of investigation was served upon complainant. 

Respondent failed to file an answer within the 20-day period 
allowed for that purpose. Such failure constituted an admis- 
sion of the allegations of the complaint as provided in section 
47.8(c) of the rules of practice. However, on December 7, 
1956, respondent by letter requested the Department to allow 
20 days additional time in which to file an answer, and on 
December 19, 1956, respondent filed a motion to reopen as 
provided in section 47.25(e) of said rules. The motion to re- 
open was granted and respondent filed an answer on February 
18, 1957, which was within the time allowed. 

In respondent’s answer he admitted the purchase and the 
terms of the contract as alleged by complainant. However, 
respondent alleged that complainant never delivered or tendered 
delivery of the carload of watermelons to respondent in com- 
pliance with such terms; that he was, therefore, justified in 
rejecting the carload of watermelons; and that he has no lia- 
bility to complainant in connection with the carload of water- 
melons. 

Since the amount claimed did not exceed $500, the shortened 
method of procedure was followed as provided by section 47.20 
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of the rules of practice. Pursuant to such procedure, complain- 
ant filed an opening statement, respondent filed an answering | 
statement, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant, C A B Produce Company, is a corporation 
whose post office address is Nogales, Arizona. 


2. Respondent, Frank Kenworthy, is an individual doing 
business as Frank Kenworthy Company, whose address is Kan- 
sas City, Missouri. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On May 18, 1956, in the course of interstate commerce, 
the parties entered into a contract for the purchase by respond- 
ent from complainant of a carload of 1,652 watermelons, weigh- 
ing 22,287 pounds, then on track in car PFE 5527, at Nogales, 
Sonora, Mexico, at a price of $80 per ton f.o.b. shipping point, 
Alhuate, Sinaloa, Mexico, inspection acceptance Nogales, 
Sonora, Mexico, final. 


4. During the morning of May 18, 1956, the watermelons 
in car PFE 5527 were federally inspected at Nogales, Sonora, 


Mexico, and were certified to be “approximately 80% U. S. 
No. 1 quality.” 


5. On May 18, 1956, pursuant to the foregoing contract, 
complainant diverted car PFE 5527 billed to C A B Produce 
Co. at Kansas City, Missouri, advise Frank Kenworthy Co. On 
that same date complainant sent respondent an invoice in the 
amount of $891.48 which stated “drafting Produce Exchange 
Bank.” 


6. On May 18, 1956, complainant sent respondent a telegram 
which states in part as follows: 


“Confirming you sale per our phone conversation PFE 
5527 with 1652 watermelons 12 pounds minimum 12 to 
27, mostly 15 to 20 flesh good red color no decay, at $80.00 
ton f.o.b. shipping point inspection acceptance Nogales 
final, graded 80% U.S. one, duties paid. drafting .. .” 


7. On May 19, 1956, complainant drew a draft on respond- 
ent for the amount of $891.48 and later deposited it with the 
Southern Arizona Bank and Trust Co. at Nogales, Arizona, for 
forwarding to the Produce Exchange Bank at Kansas City, 
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Missouri, and attached with the draft the original bill of lad- 
ing, copy of the diversion order and its delivery order to the 
carrier. Said draft and attachments arrived at the Produce 
Exchange Bank of Kansas City on May 24, 1956. Respondent 
was notified on that date of its arrival. The draft was returned 
to the drawer by the bank on May 25, 1956, for reason of non- 


payment. 


8. On Tuesday, May 22, 1956, the carrier notified respond- 
ent that car PFE 5527 of melons arrived that date in Kansas 
City, Missouri. On that same date respondent sent complainant 
a telegram reading as follows: 

“Drafts unarrived unable move melons had sold Des 
Moines rejecting 5527... .” 
At 6 P.M. the same day complainant sent respondent a telegram 
reading as follows: 
“Answering PFE 5527 melons you bought this car and 
was confirmed to you it is your car drafts should be there 
at your bank latest Wednesday morning car have not hit 
Kansas City yet.” 


ering 
































ra, 
S. 9. On May 23, 1956, respondent advised complainant by 
telegram that the draft had not yet arrived and he restated 
ct, his rejection. Complainant replied by wire at 2 P.M. the same 
ice day: 
On “Answering car watermelons purchased inspection accept- 
he ance Nogales final according telegraphic confirmation May 
ge 18 you have no right of rejecting unless acceptance by to- 
morrow will sell car who may concern holding you re- 
m sponsible any loss sustained.” 
Shortly thereafter on the same date, complainant wired re- 
E spondent: 
(0 “Wire Valley National Bank $891.48 we release immedi- 
0 ately PFE 5527 otherwise wait for your draft car is yours 





or we take it up immediately with Department answer.” 
Respondent answered by wire the same day: 


“You mights well wire Washington. We requested release 
since draft not here. You refused. We could not take 


delivery. Refused 5527.” 
10. After rejection of the car PFE 5527 by respondent, 
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complainant on May 24, 1956, resold the carload of water- 
melons to Winnick Bros. Produce Co., Kansas City, Missouri, 
at $100 per ton delivered Kansas City, Missouri, or for a total 
amount of $1,114.35, less freight charges of $524.56 or a net 
amount of $589.79. 


11. The formal complaint was filed on October 4, 1956, 
which was within 9 months after the alleged cause of action 
accrued. 


CONCLUSIONS 


The parties are in agreement as to the existence of the con- 
tract pertaining to the sale of car PFE 5527 of watermelons 
and the terms of such contract. Respondent rejected the ship- 
ment because complainant’s draft for the purchase price thereof 
did not arrive until 2 days after the shipment arrived and, 
therefore, he was unable to obtain possession of the shipment 
on its arrival. The only question involved herein is whether 
respondent had a right to reject the shipment for that reason. 


Complainant contends that respondent had no right to reject 
the shipment for any reason because the basis of sale was 
“f.o.b. shipping point inspection acceptance final.” The term 
“f.o.b. acceptance final” is defined in section 46.24(m) of the 
regulations under the act to mean that “the buyer accepts the 
produce f.o.b. cars at shipping point without recourse.” This 
term was considered in The Schuman Company v. J. E. Nelson, 
219 F. 2d 627 (3rd Cir. 1955). Therein the court held in sub- 
stance that in a sale on an “f.o.b. acceptance final” basis the 
buyer has no right to reject the commodity purchased on 
arrival for causes affecting the condition or quality of such 
commodity but could reject for other material breaches of the 
contract by the seller. It is our opinion that this decision is 
controlling with respect to the present contract. In other 
words, respondent had the right to reject the carload of water- 
melons for a material breach of the contract by complainant 
not involving the condition or quality of the watermelons. 


We now turn to the question whether complainant’s failure 
to have the draft available for payment by respondent until 2 
days after arrival of the shipment was a material breach of 
the contract. It appears from the evidence that the contract 
specified that complainant was to draft respondent for the 
shipment. The invoice contains the words “Drafting Produce 
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Exchange Bank.” Likewise complainant’s confirming telegram 
uses the word “drafting.” Pursuant to this term complainant 
drew a draft upon respondent for the contract price of the 
watermelons and deposited the same with its bank, the Southern 
Arizona Bank and Trust Co. at Nogales, Arizona, to be for- 
warded to respondent’s bank, The Produce Exchange Bank at 
Kansas City, Missouri, together with its delivery order to the 
carrier, a copy of its diversion order and the original bill of 
lading. The diversion order contained the words “Divert to 
C A B Produce Co. Advise Frank Kenworthy Co., Kansas 
City, Missouri.” In this manner of shipment complainant re- 
tained the right of possession of the car of watermelons at all 
times by placing “closed” or “advise” billing on the shipment, 
whereunder the shipment was consigned to it with instructions 
to the carrier to advise respondent when the car arrived at 
destination. This is a standard form of billing where the seller 
desires to retain a security interest in the shipment pending 
payment of the draft or other performance by the buyer. 
There was no express agreement between the parties as to 
when the draft would be at respondent’s bank and available 
for payment by respondent. In the absence of any specified 
date a reasonable interpretation would require that the draft 
arrive at the bank specified in the contract at the same time 
as the car or within a reasonable length of time thereafter. 
To hold otherwise might cause a buyer to suffer material dam- 
ages by reason of the deterioration of the produce or a decline 
in the market prices, or even rejection by a party to whom 
the buyer had resold the commodities. What is a reasonable 
time depends upon the facts and circumstances of the particu- 
lar case. The arrival of the draft approximately 2 days after 
the shipment was not in our opinion within a reasonable time. 


Complainant contends that the draft, with the accompanying 
papers necessary to effect the release of the shipment to re- 
spondent, was drawn and deposited in its bank with reasonable 
diligence and in the usual course of business and that this pro- 
cedure had been followed in numerous prior transactions with 
respondent. While the draft was dated May 19, 1956, com- 
plainant does not state when the draft was turned over to its 
bank for collection. The first indorsement on the draft is dated 
May 22, 1956, which would indicate that was the date of de- 
posit. With reference to prior transactions, complainant does 
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not show that the drafts arrived several days after the arrival F 
of the shipments as in the present proceeding. 


Complainant further contends that respondent could have f 
obtained possession of the shipment prior to arrival of the 
draft by notifying complainant’s bank in Nogales, or by wiring 
the amount of the purchase price to the Valley National Bank, 
or by putting up a bond for the purchase price (presumably 
with the carrier). The contract specified that payment would 
be by draft at the Produce Exchange Bank, Kansas City, Mis- f 
souri. Respondent never agreed to any other form of payment, 
In complainant’s telegram of May 23, 1956, it did not state the 
location of the Valley National Bank. It is our opinion that 
respondent had a right to insist that payment be made in ac- 
cordance with the terms of the contract; and further that 
respondent could not be required to nor expected to assume 
the burden and the additional expenses required by the methods 
of payment suggested by complainant. See M. C. Ragatz Com- 
pany V. Dallas Wholesale Grocer Cumpany, 5 A.D. 472. 

It is concluded that complainant’s failure to have the draft 


available for payment at or within a reasonable time after [ 
arrival of the shipment was a material breach of the contract 


and, therefore, respondent’s rejection was with reasonable 
cause. Accordingly the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 
Copies hereof shall be served upon the parties. 


(No. 5250) 


G-M Potato & ONION DISTRIBUTORS v. GEORGE C. MANN. PACA 
Docket No. 6687. Decided November 5, 1957. 


Petition for Reconsideration—Dismissal 


The order of July 22, 1957, is supported by the evidence of record and the 
law applicable thereto, and respondent’s petition for reconsideration 
is dismissed. 


Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), an order was issued on July 22, 1957, awarding rep- 
aration to complainant against respondent in the amount of 
$1,306.98, plus interest. A copy of the order was served upon 
respondent on June 27, 1957. On August 21, 1957, a stay order 
was issued to enable respondent to file a petition for recon- 
sideration. Thereafter respondent was granted additional time 
to file said petition. The petition for reconsideration was filed 
on September 23, 1957. 


Respondent alleges error in our order of July 22, 1957, on 
three grounds. Two of these grounds, the first and the third, 
can be combined for purposes of discussion. Respondent claims 
that No. 6 of the Findings of Fact which relates to respond- 
ent’s order to sell the onions on or about April 1, 1956, fails 
to take cognizance of the alleged fact that respondent prior 
to that date had repeatedly tried to get complainant to sell his 
onions. Respondent also claims that too heavy a burden of 
proof was put upon him on the issue of establishing complain- 
ant’s duty to sell the onions and as to the amount for which 
they could have been sold. It is the purpose of Findings of 
Fact to set forth only ultimate facts, not all evidentiary facts 
having anything to do with the case. As the issues were framed 
by the pleadings and by respondent’s brief, it was necessary 
to find only that on or about April 1, 1956, respondent in- 
structed complainant to sell the onions. A good part of the 
evidence in the record relates to previous orders to sell which 
respondent claims he had given complainant. Complainant’s 
evidence on this point tends to indicate that respondent either 
had given no such orders or had refused to make sales which 
would result in a loss to him. Respondent does not deny that 
he did not want to sell the onions at a loss prior to April 1, 
1955, nor has respondent established that the onions could have 
been sold other than at a loss prior to April 1, 1955. The evi- 
dence further indicates that the order to sell which respondent 
gave to complainant on or about April 1, 1955, was an order 
to sell at the market price. This matter was thoroughly an- 
alyzed in our decision. It should be noted in this connection 
that when the sacrifice sale was finally arranged, it was done 
by stipulation through the attorneys of the parties. We believe, 
therefore, that the record fully substantiates our decision to 
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the effect that the order of April 1, 1955, was an order to sell f 
at the market price. 


Respondent also contends that the sale to Chess Brothers, f 
Ltd., was made without his knowledge or previously obtained 
consent and that the onions were shipped without proper prep. 
aration and documentation. Since respondent admits that he 
told complainant to sell the onions on April 1, 1955, we believe f 
he cannot now argue that this particular sale was made without 
his consent. Respondent gave complainant no directions as to 
making another inspection of the onions or reconditioning them, 
Complainant acted as respondent’s agent in making the sale 
and had no independent duty to recondition the onions. The 
evidence relating to Canadian import requirements was too in- 
conclusive for us to be able to say that complainant failed to 
properly document the shipment. 

Upon reconsideration we find that all the matters covered 
by respondent’s petition were thoroughly analyzed and con- 
sidered at the time that our previous order was issued. In our 
opinion the order of July 22, 1957, is supported by the evidence 
of record and the law applicable thereto. Accordingly, respond- 
ent’s petition is hereby dismissed without prior service upon 
complainant. 

The reparation awarded in our order of July 22, 1957, shall 
be paid within 30 days from the date of this order. 

This order shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5251) 


MARCI AND BRINDISI v, SPEILLER BROTHERS, INC. PACA Docket 
No. 6945. Decided November 5, 1957. 


Failure to Sustain Burden of Proof— 
Dismissal 


Since neither party submitted evidence to substantiate its position, the 
complaint and counterclaim are dismissed. 


Complainant pro se. Ribyat, Speiller & Phillips, of Utica, New York, for 
respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seqg.). In a formal complaint filed on December 4, 1956, com- 
plainant alleges that respondent has failed and refused to pay 
the agreed purchase price for 75 crates of lettuce sold to 
respondent in June 1956, having paid only $66, leaving a balance 
due complainant of $99, for which complainant seeks reparation. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on January 11, 1957. On the same date, a copy of 
the report of investigation was served upon complainant’s at- 
torneys. Respondent filed an answer to the complaint on Janu- 
ary 30, 1957, denying the transaction as -alleged and setting 
forth respondent’s version of the agreement. Respondent also 
asserts a counterclaim, alleging that it suffered damages in the 
amount of $47.40 as a result of complainant’s failure to deliver 
lettuce in accordance with the contract. A copy of the answer 
and counterclaim was served upon complainant’s attorneys on 
February 4, 1957. Complainant did not file a reply to the 
counterclaim. 

Since the amount claimed is under $500, the issues are deter- 
mined under the shortened method of procedure provided for 
in section 47.20 of the rules of practice. Complainant, in effect, 
requested that the complaint be considered as its opening state- 
ment. Upon being notified of this fact, respondent’s attorneys 
requested that the answer and counterclaim with attached af- 
fidavits and memorandum of law be considered as its answering 
statement. Complainant did not file a statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Nick John 
Marci and Rosario Anthony Brindisi, doing business as Marci 
and Brindisi, whose address is Regional Market, Wurtz Ave- 
nue, Utica, New York. At the time of the transaction involved 
herein, complainant was not licensed but was subject to license 
under the act. Complainant was subsequently issued a license 
on July 10, 1956. 


2. Respondent, Speiller Brothers, Inc., is a corporation whose 
address is 21-23 Whitesboro Street, Utica 2, New York. At the 
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time of the transaction involved herein, respondent was licensed 
under the act. : 


3. On or about June 18, 1956, respondent’s agent Mike De 
Rosa was at complainant’s place of business in the Regional | 
Market, Utica, New York, and purchased from complainant’s 
agent “Pete” 75 or 100 crates of lettuce, at an agreed price of | 
$2.20 per crate. The lettuce had been shipped in interstate 
commerce from the State of New Jersey to Utica, New York. 


4. An hour or so after the negotiations referred to in the 
foregoing finding of fact, complainant delivered to respondent’s 
place of business a number of crates of lettuce. On June 19, 
1956, respondent paid complainant for 30 crates of lettuce at 
$2.20 per crate, or a total of $66. 


5. The formal complaint and the counterclaim were filed [ 
within 9 months after accrual of the alleged causes of action. 


CONCLUSIONS 


The statements of the parties to this proceeding are con- 
flicting as to practically every phase of the transaction. In . 


the informal complaint filed on June 28, 1956, complainant 
states that respondent sent its agent to complainant on June 
18, 1956, to purchase lettuce, and “after long inspection which 
included looking at better than 10 crates,’’ respondent’s agent 
purchased 75 crates of lettuce; that after the market closed 
that day, respondent’s agent called and said the lettuce was 
bad and that respondent was returning it; that complainant 
“emphatically told him under no circumstance would we accept 
any returns after the thorough inspection and acceptance by 
him of the lettuce;” that respondent’s agent called later and 
said he was leaving the lettuce on complainant’s platform and | 
was informed that under no circumstances was he to do this; 
and that on the following morning complainant found 45 crates 
of the lettuce back on its platform. In the informal complaint, 
complainant intimates that respondent unloaded the lettuce 
from complainant’s refrigerator truck and personally trans- 
ported it to respondent’s place of business. No reference is [ 
made to all of this in the formal complaint filed approximately [ 
6 months later. Complainant alleges simply in the formal com- | 
plaint that it sold respondent 75 crates of lettuce at $2.20 per | 
crate; that the lettuce was inspected prior to purchase by re- | 
spondent; that respondent accepted the lettuce in compliance [| 
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| with the contract; and that respondent has failed, neglected 
and refused to pay complainant the agreed purchase price, 
paying only $66 and leaving a balance due complainant of $99. 


Respondent, in its answer, denies all of these allegations and 
alleges, instead, that early in the morning on June 18, 1956, 
complainant’s agent “Pete” showed respondent’s agent Mike 
De Rosa a sample of lettuce, which was of “excellent quality, 
good color, firm and free from decay and rot;” that complain- 
ant agreed and warranted that the lettuce (offered for sale) 
“should, in all respects, be equal to or better than said sample;” 
that respondent’s agent, relying upon the aforesaid warranty, 
thereupon agreed to purchase from complainant 100 crates of 
lettuce, and not 75 crates as complainant alleges. Respondent 
further alleges that approximately an hour later, which was 
about 6 a.m., complainant attempted to deliver by truck 100 
crates of lettuce to respondent at the latter’s place of business 
and that, during the course of the unloading, and after 75 
crates had been unloaded, Mike De Rosa and Isidor Speiller 
of respondent firm inspected or examined the lettuce, and dis- 
covered that it “was defective, was not in accordance with the 
sample, was not of the kind, quality and character of the lettuce 
sold to respondent, but was imperfect, decayed and rotted, un- 
merchantable and of little value to respondent.” Respondent 
alleges further that it thereupon rejected the lettuce and noti- 
fied complainant of such rejection; that respondent instructed 
complainant’s agent “Pete” to reload the 75 crates onto com- 
plainant’s delivery truck and remove the same from respond- 
_ ent’s place of business; and that “Pete” informed respondent 
the lettuce could not be reloaded since the delivery truck was 
scheduled to leave Utica immediately, but that another of com- 
plaint’s agents, known as “Rusty,” would be sent to remove 
_ the 75 crates of lettuce as requested by respondent. Respond- 
ent states that it then telephoned complainant’s Mr. Marci (ap- 
parently to complain about the lettuce and to inform him that 
respondent had ordered the lettuce removed from his place of 
' business) and that Mr. Marci instructed respondent in this 
_ telephone conversation to sell as many of the 75 crates of let- 
» tuce as it could, and stated that complainant would pick up 
| any remaining lettuce that was unsold a little later. Respond- 
» ent says it sold 30 crates of lettuce at $2.20 per crate and that 
' 45 crates remained unsold; that at approximately 10 a.m. re- 
' spondent endeavored to reach complainant by telephone to 
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advise it that 45 crates of lettuce were unsold and to request | 
that they “be removed forthwith;” and that respondent was 
unable to contact complainant by telephone and thereupon re- [ 
spondent immediately delivered the 45 crates of lettuce remain- 
ing unsold back to complainant’s place of business at Regional | 
Market, Utica, New York. Respondent further alleges that the f 
following morning, June 19, complainant’s Mr. Marci called | 
at respondent’s place of business and requested payment for | 
the 30 crates of lettuce sold by respondent, and that respondent 
paid him the $66 received for the 30 crates. Respondent states 
[Ex. 3, Rep. of Inv., p. 2] that Mr. Marci “gave no intimation 
that he expected to be paid for more than that. There was no 
basis for further payment.” Finally, respondent alleges that 
of the 30 crates sold by it, 20 were sold to the P & C Market, 
Jefferson Avenue, Utica, New York, and 2 crates to the Oswego 
Market, 7 Oswego Street, Utica, New York; that because of the 
“poor quality” of the lettuce the P & C Market returned the 
20 crates purchased to respondent and cancelled its order for 
lettuce; that the 20 crates of lettuce were completely worth- 
less and respondent was compelled to dump the lettuce, thereby 
suffering a loss of $44; and that likewise respondent was com- [| 
pelled to reduce the price on the two crates sold to the Oswego 
Market to 50 cents per crate, sustaining an additional damage 
of $3.40, or a total damage in the sum of $47.40, for which 
respondent makes counterclaim. 


Clearly, the two versions set forth above cannot be recon- 
ciled. Complainant, of course, has the burden of proving by a 
preponderance of the evidence the allegations of its complaint. 
Complainant has submitted no supporting evidence in substan- 
tiation of its position. Complainant has failed to sustain the 
burden thus resting upon it, and the complaint should be 
dismissed. 

Respondent has the burden of supporting its answer and 
counterclaim. From the evidence before us, we conclude that 
respondent has not sustained the burden of proving that the | 
transaction was a sale by sample or that the lettuce delivered | 
failed to meet contract requirements. We might add that even | 
if we should find there was a breach of the contract by com- [ 
plainant, we would be unable to grant respondent the relief 7 
it seeks. In order to award respondent damages on the coun- | 
terclaim, we would have to know the value of the lettuce that | 
should have been delivered under the contract and the value [| 
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of the lettuce actually delivered. Respondent has failed to 
establish either of these values. For lack of proof, the counter- 
claim should be dismissed. 






ORDER 


The complaint is hereby dismissed. 
The counterclaim is dismissed. 
Copies of this order shall be served upon the parties. 
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Mr. T. Carl Cook, of Hartsville, South Carolina, for complainant. Mr. 
Oscar D. Black, Jr., of Johnston, South Carolina, for respondent. 
Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 






This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on December 27, 
1955. The formal complaint was filed on March 14, 1956. It 
is alleged therein that complainant sold to respondent, through 
A. D. Lovelace, respondent’s agent, six truckloads of water- 
melons during August 1955, for a total purchase price of 
$1,413.50. Complainant seeks reparation in this amount. 

A copy of the formal complaint and a copy of the report of 
investigation made by this Department were served upon re- 
spondent on June 9, 1956. A copy of the report of investi- 
gation was served upon complainant on the same date. Re- 
spondent filed an answer on July 24, 1956. 
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In its answer respondent denies liability to complainant, : 
Respondent alleges that it purchased the watermelons in ques- | 
tion not from complainant, but from one A. D. Lovelace. Re | 
spondent denies that said Lovelace was its agent. As a further | 
defense, respondent alleges the Statute of Frauds. 

An oral hearing was held in Columbia, South Carolina, on 7 
December 11, 1956. Both complainant and respondent were | 
represented by counsel. H. M. Newsom and A. D. Lovelace | 
testified in behalf of complainant. Sam A. Trakas, General 
Manager of respondent, testified in behalf of respondent. Briefs 
were submitted by both parties. 


FINDINGS OF FACT 


1. Complainant is an individual, H. M. Newsom, whose | 
address is Box 128, Hartsville, South Carolina. 


2. Respondent, Dixie-Central Produce Co., Inc., is a cor- [| 
poration whose address is Columbia, South Carolina. At the | 
time of the transactions involved herein, respondent was licensed 
under the act. 


8. In the course of interstate commerce and on the dates 
indicated, complainant sold to respondent the following six 
truckloads of watermelons at the indicated prices, f.o.b. field, 
Hartsville, South Carolina: 

1955 
Aug. 12 850 Congo watermelons at 25¢ each $ 212.50 
Aug. 16 1020 ” » " o5¢ ” 255.00 
Aug. 17 1000 ” 25¢ 250.00 
Aug. 19 625 ” 25¢ 156.25 
Aug. 24 1000 ” 20¢ 200.00 
Straw & Boards 14.75 
Aug. 24 1300 Congo watermelons at 25¢ each 325.00 


Total $1,413.50 


4. The watermelons were purchased from complainant for | 
and on behalf of respondent by one A. D. Lovelace who was | 
acting as agent of respondent. Lovelace inspected the melons | 
in the field and supervised the picking and loading thereof into 
respondent’s trucks. Although respondent purchased six loads 
of melons from complainant as set forth in Finding of Fact 
No. 8, respondent failed to have its trucks pick up the last 
load of 1300 melons from complainant’s field. 
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5. Upon arrival of the five truckloads of watermelons at 
destination, they were accepted by respondent. However, re- 
spondent has failed and refused to pay to complainant any 
part of the $1,413.50 purchase price of the six lots of melons. 


6. The formal complaint was filed on March 14, 1956, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


At the oral hearing held at Columbia, South Carolina, re- 
spondent orally demurred to the complaint and made motions 
for non-suit and directed verdict. 


Our rules of practice do not provide for the filing of a 
demurrer, but do allow the filing of motions and objections. 
This is consistent with the Federal Rules of Civil Procedure, 
Rule 7(c), which abolishes demurrers. Considering respond- 
ent’s demurrer as a motion to dismiss, we note that respond- 
ent’s objections to the complaint relate to errors in figures 
and to the form and content of the allegations relating to the 
question of agency. These objections go to the form of the 
complaint and not to its substance. Our rules of practice do 
not require that a complainant set forth with technical accuracy 
the nature of his claim and his legal status. Coastal Produce 
Co. v. Joe Perrone & Co., 8 A.D. 1050 (1949). Accordingly, 
the demurrer, or motion to dismiss must be denied. 


Respondent also made motions for non-suit and a directed 
verdict. These motions were based on respondent’s contention 
that complainant has failed to prove his case. However, suffice 
it to say, that a review of the record reveals that complainant 
had, at the time the motions were made, submitted at least a 
prima facie case relating to all the points alleged in the com- 
plaint. Accordingly, these motions also must be denied. 


In its answer, respondent asserts as a defense the Statute 
of Frauds. In Joseph Rothenberg v. Rothstein & Sons, 183 F. 
2d 524 (8rd Cir. 1950), 9 A.D. 1272, it was held that when 
the State Statute of Frauds is procedural in the sense that it 
denies a remedy for the enforcement of parol contracts but 
does not have the effect of rendering them void for all pur- 
poses, the Statute is not applicable either to invalidate the con- 
tract between the parties to which the controversy arose or to 
deny the complainant the right to file his complaint with the 
Secretary and to secure a reparation order. 
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The contract involved herein was made in the State of South 
Carolina and the laws of that State governs the contract. A 
review of the cases of South Carolina fails to reveal a definitive 
decision as to whether that State Statute of Frauds is pro- 
cedural or substantive. However, it would appear that said 
statute is procedural in nature. 

The South Carolina Statute of Frauds is contained in Chap- 
ter 3, Sections 11-101, 11-102, and 11-103, of the Code of Laws 
of South Carolina. Section 11-103, which applies to this case 
is, in part, as follows: 


“No contract for the sale of any goods, wares and mer- 
chandise for the price of fifty dollars or upwards shall 
be allowed to be good unless .. .” (underscoring ours) 


The language of this section tends to indicate that the statute 
goes to the remedy rather than the substance of the matter. 
That is, the contact is valid, but if it is within the statute it 
will not and cannot be enforced by the courts when the statute 
is raised as a defense. This theory is supported by the fact 
that the protection offered by this statute is a personal privi- 
lege of the parties to the agreement and may be waived by 
them. Walker v. Preacher, 199 S.E. 675 (1937). Other cases 
which tend to support this theory are those which hold that 
the Statute is not available as a defense when fraud is in- 
volved, Florance Printing Co. Vv. Parnell, 182 S.E. 313 (1934), 
and those that indicate that third parties can take no advantage 
of the statute, Roberts v. American Alliance Insurance Co., 192 
S.E. 873 (1957). This latter case involved a partition of land 
by oral contract between two brothers. The action was by one 
of the brothers against the defendant to enforce an insurance 
contract. The statute was raised as a defense and on this issue, 
the court stated that “His title to the part allotted him in 
partition is good as against his brother . . . unless the Statute 
of Frauds be involved or raised as a defense, and a stranger 
to the transaction, such as the defendant, can take no advantage 
of the Statute.” 

The language of other cases which held that the contract 
came within the statute has been consistent in indicating or 
referring to said statute as a defense in an action on the con- 
tract. United Merchants & Mfrs. v. South Carolina Elec. & 
Gas Co., 113 F. Supp. 257 (USDC, 1953); Jackson v. Frier, 
110 S.E. 676 (1922). We have been unable to find any case 
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which has held a contract void under the Statute of Frauds 
cited above. In view of the above considerations, it is our con- 
clusion that the Statute of Frauds of South Carolina is pro- 
cedural rather than substantive in nature and, therefore, under 
Rothenberg Vv. Rothstein, supra, said statute is not applicable 
to reparation proceedings before the Secretary. 

The factual questions in issue in this proceeding are the 
following: (1) Whether the watermelon purchases were made 
by A. D. Lovelace as an individual or while acting as agent 
for and on behalf of respondent; and (2) if there was such 
an agency, whether the watermelons met contract specifications. 

Considerable evidence was submitted at the hearing on the 
question of agency. A. D. Lovelace testified that he was re- 
quested by respondent to act as respondent’s agent in procur- 
ing and purchasing watermelons and pursuant thereto he made 
purchases from one Gardner and complainant. Lovelace stated 
that he would purchase the watermelons and would either pay 
the seller the purchase price and later be reimbursed by re- 
spondent or would receive a check from respondent in the 
amount of the purchase price and would endorse it over to the 
seller. When asked what remuneration he received for his 
activities, he stated that there was no set amount, but that 
Sam Trakas, respondent’s general manager, generally took care 
of him pretty well. In addition, there was submitted in evi- 
dence a check in the amount of $75 and another in the amount 
of $300. Lovelace testified that the $75 check was given to 
him by Trakas for his “personal use“ and that the check for 
$300 was given him to pay Gardner for two loads of water- 
melons. 

In commenting on these checks, Trakas testified that he pur- 
chased the watermelons directly from Lovelace and that Love- 
lace was not acting as his agent. The checks given to Lovelace, 
asserted Trakas, were given on account for watermelons pur- 
chased from Lovelace. In support of this proposition, Trakas 
refers to an accounting submitted to Lovelace in which these 
two checks were deducted from the net balance shown due and 
owing to Lovelace. 

From the evidence of record, it appears that the relationship 
between Lovelace and respondent was very loose and informal, 
there being no written contract or statement relating to any 
agency relationship. However, one phase of the evidence sub- 
mitted at the hearing tends to show clearly that Lovelace was 
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in fact the agent of respondent in purchasing these water. | 
melons. It was testified by Lovelace that he purchased two f 
loads of watermelons from Gardner at a total purchase price | 
of $300. Respondent gave to Lovelace a check for $300 which F 


the evidence shows was in payment for the Gardner melons. 


In addition, the evidence also indicates that the price of the : 
watermelons purchased by Lovelace from complainant was the > 
same price at which respondent alleges it purchased them from f 


Lovelace. It seems inconceivable to us that any individual 
would labor at finding, purchasing, grading, and loading water- 


melons and then immediately resell them to another individual 
at the same price he paid the original seller. This fact, plus f 


the fact that respondent did pay to Lovelace $75 for his “‘per- 


sonal use,” indicates to us that there was, in fact, an agency ; 


relationship between respondent and Lovelace. 


The next question is whether the watermelons met contract [ 
specifications. It is respondent’s contention that it advised | 


Lovelace that it wanted U.S. No. 1, 24-28 pound average water- 


melons and that the melons received did not meet these require- | 


ments. 


The evidence reveals that prior to the purchase of the melons } 
from complainant, Lovelace telephoned respondent from com- [| 


plainant’s farm and informed it that complainant had a con- 
siderable quantity of melons in the field and that he was sure 


that there were many U.S. No. 1, 24-28 pound melons there. [ 


Respondent instructed Lovelace to go ahead with the trans- 


action. It is also clear from the evidence of record that com- 
plainant allowed Lovelace to inspect and to supervise the pick- | 
ing and loading of the melons in and from the field. Although fF 
complainant knew that Lovelace wanted U.S. No. 1 melons of [ 


the above weight, complainant left it up to Lovelace to choose 


those melons which he thought would meet these requirements. 
This would indicate to us that the contract agreed to by Love- | 
lace, respondent’s agent, and complainant was actually a pur- | 
chase after inspection rather than one where complainant agreed 
to deliver U.S. No. 1 grade melons of a specific average weight. | 
We hold that this was a purchase after inspection, and that | 
respondent cannot now claim that it did not receive the goods it | 


contracted for. In a purchase after inspection there exist no 


implied warranties as to quality or condition. Buniski v. Nach, : 
16 A.D. 787 (1957); Jones & Tanzola v. M. Bloom & Co., 14 ; 
A.D. 371 (1955); Stark v. Miller, 12 A.D. 1231 (1953); F. & © 
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T. H. Gerber, Inc. v. Delia & Cucinotti, 10 A.D. 238 (1951); 
Moe’s Potato Co. v. Buzzeana, 8 A.D. 1029 (1949). 


Complainant alleges that respondent purchased six loads of 
watermelons. Five loads were actually loaded upon respond- 
ent’s trucks, but respondent’s trucks never did arrive to pick 
up the last load, consisting of 1800 melons. These melons were 
left at the field. As indicated in Finding of Fact No. 3, the 
total purchase price of the five loads, including straw and 
boards, which were loaded upon respondent’s trucks, amounted 
to $1,088.50. There is no substantial evidence of record as to 
what disposition was made of the 1300 melons, but indications 
are that they might have deteriorated in the field and were 
consequently abandoned. However, since complainant has failed 
to submit sufficient evidence to sustain the burden of showing 
the actual disposition of these melons and/or any efforts on his 
part to mitigate damages caused by respondent’s failure to 
load them, we must conclude that his complaint as to the last 
load of 1300 watermelons should be dismissed. 

We feel it prudent at this point to raise a question never 
touched upon by the parties. This is the question of interstate 
commerce. The record shows that all the parties involved are 
residents of South Carolina. In addition, the melons were grown 
and the contracts involved herein were negotiated and entered 
into in South Carolina. However, the record is also clear that 
the contracts contemplated and respondent intended to ship 
the melons in interstate commerce, mainly to Norfolk, Virginia, 
and Baltimore, Maryland, and the evidence shows that the five 
loads picked up by respondent’s trucks did in fact move to 
these points. 

Section 1(8) of the act (7 USC 499a(8)) reads, in part, as 
follows: 


“A transaction in respect of any perishable agricultural 
commodity shall be considered in interstate or foreign 
commerce ... including . . . all cases where sale is either 
for shipment to another state, or for processing within 
the state and the shipment outside the state of the products 
resulting from such processing.” 

The above transactions are clearly within this definition of 
interstate commerce. In addition, there are many cases which 
hold that in a transaction in which a sale or shipment of the 
goods to another State is contemplated or where they are ac- 
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tually shipped, the transaction is in the course of interstate 
commerce. Krueger v. Acme Fruit Co., 75 F. 2d 67 (1935); 
Shafer v. Farmers Grain Co., 268 U.S. 189 (1925); Evans 
Produce Co. v. A. B. Framel Produce Co., 8 A.D. 621 (1949); 
Bacon Bros. Vv. Cad Heaton Fruit Co., 5 A.D. 547 (1946); 
Wesco Foods Co. Vv. Metzgers, 4 A.D. 802 (1945). Accordingly, 
we conclude that the transactions involving the five truckloads 
of watermelons referred to above were in the course of inter- 
state commerce and, therefore, within the jurisdiction of the 
Secretary. 


The total purchase price of the five loads of melons, includ- 
ing straw and boards which were necessary in loading the 
trucks, amounted to $1,088.50. Respondent’s failure to pay 
promptly to complainant said total purchase price is a viola- 
tion of section 2 of the act and reparation in that amount, with 
interest, should be awarded complainant. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,088.50, with 
interest thereon at the rate of 5 percent per annum from 


October 1, 1955, until paid. 
The facts and circumstances herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5253) 


DAVID HIGGINBOTHAM & SON v. WM. MERDLER PRODUCE Co. 
PACA Docket No. 7131. Decided November 7, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. Hyde H. Murray, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
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et seq.). An informal complaint was filed on March 4, 1957, 
and a formal complaint was filed on July 18, 1957. Complainant 
seeks an award of reparation in the amount of $432.18, which 
is the alleged purchase price of a truckload of watermelons 
sold to respondent in August 1956. 


A copy of the formal complaint and a copy of the report 
of investigation prepared by the Department were served upon 
respondent on September 5, 1957. A copy of the report of 
investigation was served upon complainant on the same date. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, James D. Higginbotham, 


doing business as David Higginbotham & Son, whose address 
is Owensville, Indiana. 


2. Respondent is an individual, William Merdler, doing busi- 
ness as Wm. Merdler Produce Co., whose address is Cleveland, 
Ohio. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On or about August 13, 1956, in the course of inter- 
state commerce and through a broker, complainant sold to 
respondent approximately 1,029 U.S. No. 1 grade, long grey 
watermelons, good red cutters, 30-31 pounds average, at 42 
cents per melon, delivered Cleveland, Ohio. 

4. On or about August 13, 1956, 1,029 watermelons con- 
forming with the terms of the contract were shipped by truck 
from Owensville, Indiana, to respondent at Cleveland, Ohio. 
Upon arrival of the watermelons at destination, they were 
accepted by respondent. 

5. The total purchase price of the truckload of watermelons 
is $432.18, no part of which has been paid to complainant by 
respondent. 
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6. The informal complaint was filed on March 4, 1957, which 7 
was within 9 months after the cause of action accrued. 2 
CONCLUSIONS ple 
Failure of respondent to file an answer to the formal com- a” 
plaint constitutes an admission of the facts alleged in the com- sp 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). tig 
Respondent’s failure to pay to complainant the purchase price 
of the watermelons is in violation of section 2 of the act. Com- am 
plainant should be awarded reparation in th eamount of $432.18, cor 
with interest. str 
wil 
ORDER ope 
Within 30 days from the date of this order, respondent shall tha 
pay to complainant, as reparation, $432.18, with interest there- a 
on at the rate of 5 percent per annum from September 1, 1956, Pa 
until paid. ns 
The facts and circumstances shall be published. c 
Copies hereof shall be served upon the parties. iss 
pro 
sua 
ent 
(No. 5254) me} 
C. H. ROBINSON COMPANY v. COFFMAN BRos. PRoDUCE. PACA 
Docket No. 6996. Decided November 7, 1957. ! 
Real Party in Interest—Brokerage = 
As a result of complainant’s negotiations, respondent became a party to 
a valid and binding contract which provided that complainant’s fee 2. 
as broker would be paid by respondent. bus: 
Moore & Wangaard, of Minneapolis, Minnesota, for complainant. Caw Wa: 
& Caw, of Othello, Washington, for respondent. Mr. James V. Wright, resf 
Presiding Officer. 3 
Decision by Thomas J. Flavin, Judicial Officer com 
betv 
PRELIMINARY STATEMENT City 
This is a reparation proceeding under the Perishable Agri- ship 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a — 
a 






et seq.). In a formal complaint filed on January 18, 1957, 
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complainant seeks an award of reparation in the sum of $360, 
which is alleged to be the brokerage due complainant from 
respondent in connection with a contract negotiated by com- 
plainant between respondent and Frank Kenworthy Company. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on March 9, 1957. A copy of the report of inves- 
tigation was served upon complainant on March 6, 1957. 

Respondent filed an answer on March 28, 1957, and an 
amended answer on June 3, 1957. It was therein alleged that 
complainant exceeded its authority and acted contrary to in- 
structions in negotiating a contract on behalf of respondent 
with Frank Kenworthy Company, Kansas City, Missouri, terms 
open draft with all documents attached. It is further alleged 
that the contract was negotiated between complainant and 
respondent with the understanding that the sale would be 
subject to grower’s confirmation, that the grower never con- 
firmed the sale, and hence no contract was made binding the 
parties. 

Since the amount involved herein does not exceed $500, the 
issues are determined under the shortened method of procedure 


provided for under section 47.20 of the rules of practice. Pur- 
suant thereto, complainant filed an opening statement, respond- 
ent filed an answering statement, and complainant filed a state- 
ment in reply. 


FINDINGS OF FACT 


1. Complainant, C. H. Robinson Company, is a corporation 
whose address is 3115 West Lake Street, Minneapolis, Min- 


nesota. 


2. Respondent is an individual, Harold L. Coffman, doing 
business as Coffman Bros. Produce, whose address is Othello, 
Washington. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On or about June 18, 1956, in the course of interstate 
commerce, complainant, acting as broker, negotiated a contract 
between respondent and Frank Kenworthy Company, of Kansas 
City, Missouri, wherein it was agreed that respondent would 
ship to Kenworthy ten carloads of U. S. No. 1, Size A, washed 
Long White potatoes, consisting of 360 100-lb. bags per car, 
at $3.10 per bag, f.o.b. shipping point in the State of Wash- 





1126 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 16 A.D. 1124 


ington. The contract further required that the buyer (Ken- 
worthy) make a deposit of $200 on each carload, or a total 
deposit of $2,000, and that complainant’s brokerage should be 
computed at ten cents per hundredweight of potatoes, or a total 
fee of $360, which sum was to be paid by respondent. 


4. On the same day, June 18, 1956, complainant mailed a 
copy of its Standard Memorandum of Sale, setting forth the 
details of the contract, to Frank Kenworthy Company. The 
following day, June 19, 1956, complainant mailed a copy of 
the Standard Memorandum of Sale, together with a deposit 
check in the sum of $2,000, to respondent, addressed as follows: 


“H L C Produce Company 
Othello, Washington 
“Att’n: Mr. Harold Coffman” 


5. On July 2, 1956, respondent informed complainant by 
letter that he was returning the contract for the ten carloads 
of potatoes and the $2,000 deposit check, giving as his reasons 
“the financial status of Frank Kenworthy Company,” and the 
fact that the contract called for shipment on open draft. Re- 
spondent also advised complainant in this letter that “The name 
of our firm has been changed to Coffman Bros. Produce.” 


6. No payment has been made by respondent to complainant 
in connection with complainant’s service as agent in negotiating 
the contract. 


7. The formal complaint was filed on January 18, 1957, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The only issue presented for decision in this proceeding is 
whether a binding contract was negotiated with Frank Ken- 
worthy Company, Kansas City, Missouri, by complainant, a 
brokerage firm of Minneapolis, Minnesota, acting as broker for 
Kenworthy and respondent, who is an individual doing business 
as Coffman Bros. Produce, Othello, Washington. 


The record contains evidence tending to show that complain- 
ant called H L C Produce on the telephone on June 18, 1956; 
that respondent answered the telephone and agreed to sell ten 
carloads of potatoes to Frank Kenworthy Company; that Ken- 
worthy was to make an advance deposit of $200 per carload 
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or $2,000 total; that shipments were to be made on “open 
draft with all documents attached’; and that complainant’s 
fee as broker was to be paid by respondent at the rate of ten 
cents per hundredweight of potatoes, or a total of $360. Evi- 
dence in the record further tends to show that a copy of the 
memorandum of sale, containing these details, was mailed to 
Frank Kenworthy Company on June 18, 1956; that a copy of 
said memorandum of sale and a deposit check for $2,000 were 
mailed to respondent on June 19, 1956; that neither party ob- 
jected to the terms contained in the memorandum of sale until 
July 2, 1956, when respondent returned the check and memo- 
randum of sale to complainant and announced that he was 
unable to accept the contract. 

It is well established that the right of a broker to compen- 
sation accrues upon his completing negotiations resulting in a 
valid contract binding upon the parties. D. L. Piazza Company 
v. Cook Produce Company, 16 A.D. 360. Respondent appears 
to agree with this proposition but contends that he owes com- 
plainant nothing since no valid contract was ever negotiated 
by complainant. 

Several reasons are given by respondent to show why the 
contract is invalid, the first of which relates to respondent’s 
contention that the contract was made between H L C Produce 
and complainant, and that respondent was not a party thereto. 
This position is obviously without merit, for respondent, an 
individual, personally carried on all negotiations with com- 
plainant relating to the transaction; he accepted the $2,000 
deposit check and Standard Memorandum of Sale; and he held 
himself out at all times as a proper party to the contract. 
Moreover, the memorandum of sale was clearly made out to 
H L C Produce, as was the deposit check, hence respondent 
knew that complainant thought it was dealing with H L C 
Produce rather than Coffman Bros. Produce. If respondent, 
therefore, considered this mistake in identity a material factor 
in the contract, he should have made timely objection to this 
or any other error contained in the memorandum of sale as it 
related to the terms of the contract. D. Canale & Company V. 
Fa‘r Haven Farms, 14 A.D. 932. This he failed to do. Ac- 
cordingly, it is concluded that respondent was a party to this 
contract. 

Respondent also alleges that the contract is invalid for the 
further reason that it was subject to confirmation by the 
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grower, and that such confirmation was never obtained. This 


allegation is not supported by any evidence or proof and ac- 
cordingly cannot be sustained. 


A review of all the record leads to the conclusion that com- 
plainant, acting within the scope of its authority and in 
accordance with instructions from respondent, negotiated a 
valid and binding contract between respondent and Frank Ken- 
worthy Company, in accordance with the terms set forth in 
the Memorandum of Sale issued by complainant. Having ren- 
dered such services, complainant is entitled to brokerage from 
respondent in the sum of $360, as provided in the contract. 
Failure of respondent to pay this amount is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $360, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $360, with interest thereon 


at the rate of 5 percent per annum from July 1, 1956, until 
paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served on the parties. 





(No. 5255) 


ARID-ZONE FARMS v. SAM CATANZARO. PACA Docket No. 6606. 
Decided November 14, 1957. 


Inspection Certificates—Acceptance— 
Liability 

Where the findings of inspection certificates differ, the conflict is resolved 
in favor of the Federal inspection which was made under super- 
vision of the Department and in accordance with the standards and 
regulations promulgated by it. It is decided that the produce met the 


requirements of the contract and respondent is liable for the total 
purchase price. 


Mr. Earl G. Strohl, Shippers’ Traffic Service, of Phoenix, Arizona for 
complainant. Alexander Golbus, of Chicago, Illinois, for respondent. 
Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on August 15, 1955, in 
which it is alleged that complainant sold three carloads of 
lettuce to respondent for the total amount of $3,456 on the 
terms f.o.b. acceptance, “accepted for your account by Glenn 
Davis”; that lettuce of the kind, quality, grade and size speci- 
fied in the contract was shipped to and accepted by respondent; 
and that respondent has paid only $2,719.78 on account, leaving 
a balance of $736.22 due and unpaid, for which amount com- 
plainant claims reparation. 


A copy of the complaint and a copy of the report of inves- 
tigation made by the Department were served upon respondent 
on September 8, 1955. A copy of the report of investigation 
was served upon complainant on September 13, 1955. Respond- 
ent’s answer and counterclaim were filed on October 17, 1955. 


Respondent alleges that the three carloads of lettuce were 
sold with the warranty that they would be of the kind, quality 
and condition as previous shipments which complainant made 
to respondent two days preceding the date of the contract of 
sale in this case, but that the lettuce which was delivered was 
not in accordance with said warranty. In its counterclaim, 
respondent contends that as a result of complainant’s failure 
to deliver lettuce which corresponded with the warranties of 
sale, respondent was damaged in the amount of $1,000, more 
or less. 


An oral hearing was held at Chicago, Illinois, on April 12, 
1956. The deposition of Alfred P. Carpenter was received in 
evidence for the complainant. Respondent was represented at 
the hearing by counsel. The deposition of Glenn F. Davis was 
received in respondent’s behalf. Harry Esterson, Sam Kauf- 
man, and Christian Lipke testified orally for respondent, who 
also testified in his own behalf. Briefs were filed by both 
parties. 






































FINDINGS OF FACT 


1. Complainant, Arid-Zone Farms, is a corporation whose 
address is P. O. Box 568, Phoenix, Arizona. At the time of 
the transaction involved in this proceeding, complainant was 
licensed under the act. 
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2. Respondent is an individual, Sam Catanzaro, whose ad- 
dress is 216 South Water Market, Chicago, Illinois. At the 
time of the transaction involved in this proceeding, respondent 
was licensed under the act. 


3. On or about April 27, 1955, Glenn F. Davis, a shipping 
point buying broker, inspected two lots of lettuce belonging to 
complainant in a cooler at Mesa, Arizona. and found one lot 
to be good size, good quality, and good weight, and the other 
lot to be small size, underweight lettuce. On or about April 
29, 1955, in the course of interstate commerce, Davis, as agent 
for respondent, purchased from complainant three carloads of 
lettuce to be selected from the better lot which Davis had 
inspected in the cooler two days previously, each car to contain 
640 2-dozen size cartons, at $1.75 per carton, plus 15 cents 
per carton for vacuum cooling, for a total purchase price of 
$3,648, f.o.b. acceptance. Subsequently, complainant agreed to 
reduce the price to $1.65 per carton, plus 15 cents for vacuum 
cooling, making the total invoice price $3,456. 


4. On or about April 26, 1955, complainant diverted three 
carloads of lettuce, PFE 40917, PFE 66107 and PFE 66409, 


which had been shipped from Mesa, Arizona, on April 28, to 
respondent at Chicago, Illinois. PFE 66107 and PFE 66409 
were delivered to respondent at Chicago, Illinois, on May 4 
and May 5, 1955, respectively, and PFE 40917 was diverted 
by respondent to St. Louis, Missouri, where it arrived on or 
about May 4, 1955. All three carloads were accepted by re- 
spondent. 


5. Inspections were made by the United States Department 
of Agriculture at shipping point, Mesa, Arizona, on April 28, 
1955, covering all three of the carloads involved herein. The 
pertinent portions of the certificates covering those inspections 
are as follows: 

(1) Car No.: PFE 66409 
Pack: Tight 
Size: Fairly uniform 
Quality and Condition: Lettuce fresh, crisp and fairly 
well trimmed, some heads being closely trimmed. 
Outer leaves green to good green color. Average 44% 
hard, 40% firm, 11% fairly firm. No decay. Defects 
average within grade tolerance, including 5% soft. 
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Grade: U. S. No. 1, Standard Pack. 


Car No.: PFE 66107 

Pack: Tight 

Size: Fairly uniform 

Quality and Condition: Lettuce fresh, crisp and fairly 
well trimmed, some heads being closely trimmed. Outer 
leaves green to good green color. Average 40% hard, 
42% firm, 12% fairly firm. No decay. Defects average 
within grade tolerance, including 6% soft. 

Grade: U. S. No. 1, Standard Pack. 


Car No.: PFE 40917 

Pack: Tight 

Size: Fairly uniform 

Quality and Condition: Lettuce fresh, crisp and fairly 
well trimmed, some heads being closely trimmed. Outer 
leaves green or good green color. Average 39% hard, 
44% firm, 12% fairly firm. No decay. Defects average 
within tolerance, including 5% soft. 

Grade: U. S. No. 1, Standard Pack. 


6. Cars PFE 66107 and PFE 66409 were inspected after 
arrival at destination, Chicago, Illinois, by the City Perishable 
Inspection Service. The certificates issued for the cars, re- 
spectively, yield the following information: 


Car: PFE 66107 

Date: 5-4-55 

Commodity: Arid Zone brand: Lettuce, 2-dozen size 
dry pack in 409 MC 2x deep carton. Packs are flat, 
many are settled and loose. Medium to fairly good 
weight but poor to fair opening appearance, only fair 
quality. Very irregular in size. From 15 up to 60 
mostly 30 to 40% of the heads are leafy and trim 
small. Generally firm, have good green color but have 
a dull appearance. The outer leaves are slightly wilted, 
butts are dull and red. Some heads show very light 
burn or internal burn to the fringes, few show rib 
blight. 

Car: PFE 66409 

Date: 5-5-55 

Commodity: * * * Pack is flat, many loose. Medium 
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to some fairly good weight. Generally very leafy with 
30 to 60% trimming small or very small. ** Poor 
to fair quality. 


7. Car PFE 40917, the third car of lettuce in this proceed- 
ing, was diverted to the United Fruit and Produce Co. at St. 
Louis, Missouri. A Federal inspection was made of the lettuce 
in this car on May 5, 1955, with the results, in part, as follows: 


Size: Fairly uniform. 

Quality: Fairly well to well trimmed. Outer leaves good 
green color. Average 87% hard and firm, 9% fairly firm. 
Grade defects average 6% broken midribs, including 4% 
soft. 

Condition: Generally fresh and crisp. Average 2% dam- 
age by Tipburn. Average 1% decay. 

Grade: U. S. No. 1, Standard Pack. 


8. On or about May 5 and 6, 1955, respondent protested 
to complainant by telephone and by teletype with respect to the 
size, weight and quality of the lettuce, and advised complainant 
that the lettuce would be sold for its account. 


9. Respondent received the net amount of $2,719.78 from 
the resale of the three carloads of lettuce, which sum was 
remitted to complainant. No further payments were made by 
respondent on account of this transaction. 


10. The formal complaint was filed on August 15, 1955, 
which was within 9 months after the alleged cause of action 
accrued. 


CONCLUSIONS 


It is undisputed that the f.o.b. contract between the parties 
called for U. S. No. 1 lettuce. The inspection certificates issued 
at loading point by the United States Department of Agricul- 
ture certify that all three carloads were U. S. No. 1 grade on 
April 28, 1955, at loading point, Mesa, Arizona. It is also 
agreed that the contract called for lettuce of “good quality.” 
The words “good quality” are not descriptive of an exact 
standard, E. Meyer Fruit Co. v. Geo. W. Haxton & Son, Inc., 
3 A.D. 277, but products conforming to U. S. No. 1 grade are 
considered “good quality.” Pacific Fruit Exchange v. John 
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| Miceli, 3 A.D. 307. The shipment therefore met this require- 
ment of the contract also. 


A further requirement of the contract provided that the 
lettuce bought by Davis in the rolling cars was to be from 
the better of two lots inspected by him at an earlier date in 
the cooler. This better lot was described by Davis as being 
good size, good quality and good weight, while the other lot 
was pictured as being underweight and small in size. While 
details concerning the quality of the poorer lot of lettuce in- 
spected by Davis are restricted to its light weight and small 
size, the emphasis given by him to these factors leads to the 
conclusion that such lot of lettuce could not have been U. S. 
No. 1, Standard Pack lettuce. Federal inspection at shipping 
point, however, revealed that all three carloads of lettuce in- 
volved herein graded U. S. No. 1, Standard Pack. It is con- 
cluded, therefore, that the lettuce shipped to respondent was 
selected from the better of the two lots in the cooler inspected 
by Davis. 


Respondent, in support of his contention that the lettuce 
shipped to him came from the poor lot in the cooler, presents 
inspection certificates, made at destination, on the lettuce con- 
tained in cars PFE 66107 and PFE 66409. These certificates 
resulted from inspections made by the City Perishable Inspec- 
tion Service of Chicago, Illinois, and essentially represented 
the lettuce in both cars as being small in size and light in 
weight. Harry Esterson, who made the destination inspection 
of the lettuce in the two cars (PFE 66107 and PFE 66409) 
at Chicago, stated at the oral hearing that his inspection 
showed the lettuce to be small, lightweight, leafy and loosely 
packed. Respondent urges that the grade factors enumerated 
by Esterson in his testimony and listed on his inspection report 
were factors of quality which are permanent in nature and 
would not develop or change in transit. Following this reason- 
ing, respondent further contends that the small-size, light- 
weight lettuce received by him was small-size and lightweight 
when shipped and could not have been from the better quality 
lettuce of good size and weight inspected in the cooler by Davis 
and subsequently purchased by him. 

Esterson’s testimony and the evidence contained in his in- 
| spection certificates regarding the quality of the lettuce in the 
two cars in question are in conflict with the inspections made 

at shipping point. It has already been concluded that the lettuce 
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from the poorer lot in the cooler would not grade U. S. No. 1, 
and that the lettuce loaded into the cars at shipping point was 
from the better of the two lots. Both the testimony and the 
certificates of inspection presented by Esterson indicate that 
in his judgment the lettuce was not U. S. No. 1 at time of 
billing, in Mesa, Arizona. Since this conflict exists relative to 
quality factors which are, to quote respondent, permanent and 
not subject to development or change in transit, it must be 
resolved in favor of the inspection made by the U. S. Depart- 
ment of Agriculture, whose inspections, made under super- 
vision of the Department and in accordance with the standards 
and regulations promulgated by it, certified the lettuce to he 
U. S. No. 1 at shipping point. Furthermore, a Federal inspec- 
tion made of car PFE 40917 on May 5, 1955, at destination 
in St. Louis, Missouri, revealed that the lettuce contained in 
that car was U. S. No. 1, Standard Pack, with an average 
decay of 1%. While this certificate of inspection was not in- 
troduced in evidence, official notice is taken of its contents. 
This is one of the three cars bought from complainant in Ari- 
zona and, along with the two cars delivered to respondent in 
Chicago, was purported to be lightweight and small and of 
generally poor quality. It is concluded, therefore, that com- 
plainant shipped to respondent lettuce which was U. 8. No. 1 
at shipping point, Mesa, Arizona, in accordance with the 
contract requirements. It is further concluded that based on 
all of the evidence in the record, the lettuce came from the 
better of the two lots inspected in the cooler by respondent’s 
agent, Glenn Davis. 

Having accepted the shipments, respondent is liable to com- 
plainant for the total contract price of $3,456. Of this sum, 
$2,719.78 has been paid by respondent, leaving a balance of 
$736.22 due and owing. Respondent’s failure to pay to com- 
plainant the full contract price is in violation of section 2 of 
the act. Reparation should be awarded complainant in the 
amount of $736.22, with interest. 

It follows from the conclusions stated above that respond- 
ent’s counterclaim, alleging breach of contract on the part of 
complainant, should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall . 
pay to complainant, as reparation, the sum of $736.22, with 
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interest thereon at the rate of 5 percent per annum from June 
1, 1955, until paid. 


The counterclaim is hereby dismissed. 








e of The facts and circumstances shall be published. 
pe Copies hereof shall be served upon the parties. 
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the PRELIMINARY STATEMENT 

at’s This is a reparation proceeding under the Perishable Agri- 

cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 

m- et seq.). In the formal complaint filed on January 18, 1957, 

1m, complainant seeks an award of reparation in the amount of 
of $330, which is alleged to be the total purchase price of 600 






50-pound sacks of potatoes sold by complainant to respondent 
on or about July 22, 1955. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant’s attorney on February 15, 
1957. A copy of the report of investigation and a copy of the 
formal complaint were served upon respondent on February 
16, 1957. 


Respondent filed an answer to the complaint in which the 
purchase of the potatoes was admitted. The answer alleged, 
however, that the sale had been accompanied by complainant’s 
express warranty that the shipment would grade U. S. No. 1, 
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Size A, at destination, that such warranty had been breached 
and that respondent had subsequently suffered special damages 
to the extent of $318, for which counterclaim was filed. 

Complainant filed a reply denying any express warranty as 
to grade at destination, and denying that respondent had in- 
formed him that the potatoes had been purchased for resale 
to a customer in Cincinnati, Ohio. 

Since the damages claimed do not exceed $500, the issues 
are determined under the shortened method of procedure as 
provided by section 47.20 of the rules of practice. Pursuant 
thereto complainant filed an opening statement and respondent 
filed an answering statement. Complainant did not file a state- 
ment in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Joseph A. Del Vecchio, 
whose address is Smyrna, Delaware. At the time of the trans- 
action involved herein, complainant was licensed under the act. 


2. Respondent is an individual, Ernest F. Tark, doing busi- 
ness as Battleground Farms, whose address is Freehold, New 


Jersey. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On or about July 22, 1955, in the course of interstate 
commerce, complainant sold to respondent 600 50-pound sacks 
of round white potatoes, U. S. No. 1, Size A, at a price of $1.10 
per hundredweight, for a total purchase price of $330, f.o.b. 
loading point, Smyrna, Delaware. 


4. The potatoes in question were federally inspected on the 
date of billing, July 22, 1955. Pertinent portions of the cer- 
tificate of inspection read as follows: 

Date: July 22, 1955 

Hour: 6:00 p.m. 

Product: Round white potatoes in new paper sacks *** 
Loaders count 600 50-pound sacks. 

Quality and Condition: Stock is firm *** Grade defects 
average within tolerance. No soft rot. 

Grade: U. S. No. 1, Size A. 


5. On July 22, 1955, the potatoes involved herein were 
shipped via respondent’s truck from complainant’s place of 
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business, Smyrna, Delaware, to Albers Super Markets, Cin- 
cinnati, Ohio. The potatoes arrived in Cincinnati on or about 
July 26, 1955, and were rejected by Albers Super Markets. 
Thereafter, on the same day, a Federal inspection was made 
of the potatoes. The significant findings are as follows: 


Date: July 26, 1955 
Where Inspected: Applicant’s Storage 
Temperature of product: Not taken. 


Condition: Generally firm. From 1% to 6%, averaging 
3% Slimy Soft Rot. 


6. Following the rejection of the shipment by Albers Super 
Markets, C. H. Robinson, Inc., who had acted as agent for 
respondent in the sale to Albers Super Markets, diverted the 
600 sacks of potatoes to Benny Mandell Produce, Inc., Cin- 
cinnati, Ohio, for resale. The account of resale showed 590 
bags of potatoes being resold at 50 cents each for a total gross 
return of $295, with 10 bags being dumped. Expenses of $43 
were deducted by Benny Mandell Produce, Inc., and C. H. 
Robinson, Inc., was credited, on behalf of respondent, with a 
net sum of $252. 


7. No part of the purchase price has been paid to com- 
plainant by respondent. 


8. An informal complaint was filed on August 15, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The first issue to be considered is respondent’s allegation, 
contained in his answer, that complainant’s cause of action is 
barred by the statute of limitations. Under section 47.3 of the 
rules of practice it is stated: 


“If the informal complaint is to be made the basis of a 
claim for damages, it must be filed within 9 months after 
the cause of action accrues.” 


The transaction with which we are here concerned took place 
on July 22, 1955. Complainant filed an informal complaint, 
the basis of this claim, on August 15, 1955. The complaint, 
therefore, was clearly filed within the 9-month period provided 
in the rules of practice, and respondent’s stand upon this point 
is therefore considered to be without merit. 
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The next issue, raised by respondent’s counterclaim, relates 
to an alleged express warranty given by complainant that the 
potatoes herein involved would grade U. S. No. 1, Size A, at 
destination. Such warranty is denied by complainant. The 
record shows, and the parties agree, that the sale was to he 
on an f.o.b. Smyrna, Delaware, basis. The record further shows 
that the potatoes, under Federal inspection, graded U. S. 1, 
Size A, at shipping point. It was held, in Gregory-Doyle, Inc. 
v. Harrisburg Da‘ly Market, Inc., 16 A.D. 261, “In a sale of 
produce on an _ f.o.b. shipping point basis, the produce is re- 
quired to be of the grade specified in the contract at the ship- 
ping point, unless the parties expressly ** agree otherwise.” 
But respondent alleges, over complainant’s denial, that the 
parties had expressly agreed that the produce was to grade 
U. S. No. 1, Size A, at destination, and that complainant was 
told at the time of purchase that the potatoes were for resale 
in Cincinnati, Ohio. As the moving party with respect to 
establishing the express warranty, the burden of proof is upon 
respondent to establish the existence of such warranty by a 
preponderance of the evidence. De Marco Company, Inc. V. 
Louis Gubel, 10 A.D. 24. Furthermore, to effect a recovery 
of special damages based upon loss of profit of a resale, as 
here, requires proof that the seller entered into the contract 
with knowledge of the terms of the resale contract. A. A. 
Corte & Sons v. J. Lerner & Son, 14 A.D. 320. No evidence 
appears in the record to corroborate the allegations of re- 
spondent, either with regard to the existence of the express 
warranty or as to the special knowledge of complainant of the 
contemplated resale by respondent. Respondent has therefore 
failed to sustain its burden of proof on both counts and the 
counterclaim should be dismissed. 


Respondent bases its last defense upon an alleged breach 
by complainant of the implied warranty of suitable shipping 
condition. Respondent contends that the potatoes at the time 
of billing were unsuitable for shipment by virtue of having 
been exposed to the alleged record heat of July 22, 1955, during 
the period of loading. Respondent points to the 3% Slimy Soft 
Rot revealed in the inspection of July 26 at Cincinnati as in- 
dicative of such breach of warranty. 


Section 46.24(j) of the regulations (7 CFR 46.24(j)) states: 
“Suitable shipping condition’, in relation to direct ship- 
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ments, means that the commodity, at time of billing, is 
in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the destination 
specified in the contract.” [Underscoring added.] 

In the instant proceeding, no destination was specified in 
the contract between the parties. It appears that complainant 
had no interest in, or knowledge of, the destination of the 
potatoes, but delivered them to the driver of respondent’s truck 
at point of origin. It is concluded, therefore, that the warranty 
of suitable shipping condition did not apply. See Rydell Cali- 
fornia Potato Co. v. The Kaufman-Brown Potato Company, 16 
A.D. 1055 (1957). 

Having accepted the shipment of potatoes, and having failed 
to show any breach of the contract by complainant, respondent 
is liable for the purchase price of $330. Failure to pay this 
sum is in violation of section 2 of the act. Accordingly, com- 
plainant should be awarded reparation in the amount of $330, 
plus interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $330, with in- 
terest thereon at the rate of 5 percent per annum from August 
1, 1955, until paid. 

The counterclaim is dismissed. 

The facts and circumstances set forth herein shall be 
published. 


Copies hereof shall be served on the parties. 


(No. 5257) 


FRANCIS J. PHELAN SALES OFFICE v. ERICKSON POTATO Co. 
PACA Docket No. 7133. Decided November 14, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 
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Mr. Robert R. Burke, Grafton, North Dakota, for complainant. Mr. James 
V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received by the Depart- 
ment on April 29, 1957. The formal complaint was filed on 
August 12, 1957. Complainant seeks an award of reparation 
in the amount of $1,069.41 which is the alleged balance of the 
purchase price for six carloads of potatoes sold and delivered 
to respondent in November and December 1956. 


A copy of the formal complaint and a copy of the report 
of investigation made by the Department were served upon 
respondent on September 19, 1957. A copy of the report of 
investigation was served upon complainant on September 17, 
1957. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 


within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Francis J. Phelan, doing 
business as Francis J. Phelan Sales Office, whose post office 
address is Grafton, North Dakota. 


2. Respondent is a corporation, Erickson Potato Co., whose 
post office address is Box 190, East Grand Forks, Minnesota. 
At the time of the transactions involved herein, respondent 
was licensed under the act. 


8. During November and December 1956, in the course of 
interstate commerce, complainant sold and delivered to re- 
spondent six carloads of potatoes for a total invoice price of 
$2,248. The dates of sales, the quantities, and prices, f.o.b. 
Grafton, North Dakota, are as follows: 
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November 16, 1956 400 bags at $1.00 eac $ 400.00 
November 19, 1956 oe" * TOR ” 400.00 
November 19, 1956 404 1.00 404.00 
December 9, 1956 400 90 360.00 
December 9, 1956 400 90 360.00 
December 15, 1956 360 90 324.00 


Total $2,248.00 


4. On the dates of sale complainant shipped potatoes meet- 
ing the specifications of the foregoing contracts by rail from 
Grafton, North Dakota, to respondent at East Grand Forks, 
Minnesota. Upon arrival of each of the six carloads at des- 
tination, respondent accepted the potatoes. 


5. The total purchase price of the six carloads of potatoes 
is $2,248. Respondent has paid $1,178.59, thereby leaving a 
balance of $1,069.41 due and owing by respondent to com- 
plainant. 

6. The informal complaint was filed on April 29, 1957, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
agreed purchase price for the six carloads of potatoes is a 
violation of section 2 of the act. Complainant shouid be awarded 
reparation in the amount of $1,069.41, with interest, and the 
facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,069.41, with interest 
thereon at the rate of 5 percent per annum from January 1, 
1957, until paid. 

The facts and circumstances set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 
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(No. 5258) 


CARLTON JONES v. SAMUEL S. BARRAGE AND EDNA F. BaAr- 
RAGE. PACA Docket No. 7053. Decided November 18, 1957. 


Consignment—Admission of Liability 


Complainant failed to sustain the burden of proving a purchase agree- 
ment rather than a sale on consignment as contended by respondent. 


Messrs. George R. Wright and David P. Buckson, of Dover, Delaware, 
for complainant. Cadmus and Morton, of West Chester, Pennsylvania, 
for respondent. Mr. Richard W. Merryman, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed April 9, 1957. Com- 
plainant seeks an award of reparation in the amount of $479.40, 
which is alleged to be the unpaid purchase price of 1020 baskets 
of tomatoes sold to respondent partnership on or about Sep- 
tember 1, 1956. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served on 
respondent May 2, 1957. On the same date a copy of the report 
of investigation was served on complainant’s attorney. In its 
answer respondent denies that the transaction was a sale. Re- 
spondent states that it received the tomatoes on consignment 
and admits owing complainant a balance of $101.50, the same 
being the net proceeds of the sale thereof. 


Since the amount involved in this proceeding did not exceed 
$500, the shortened method of procedure was followed as 
provided in section 47.20 of the rules of practice. Pursuant to 
such procedure, complainant filed an opening statement and 
respondent filed an answering statement. No statement in reply 
was filed. 


FINDINGS OF FACT 


1. Complainant is an individual, Carlton Jones, whose ad- 
dress is Choptank Road, Middletown, Delaware. 


2. Respondent is a partnership composed of Samuel S. Bar- 
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rage and Edna F. Barrage, doing business in that name, whose 
address is R. D. +3, Coatesville, Pennsylvania. At the time of 
the transaction involved herein, respondent was licensed under 


the act. 


8. On or about September 1, 1956, in the course of inter- 
state commerce and pursuant to oral agreement, respondent 
accepted on consignment from complainant 1020 baskets of 
tomatoes. 


4. Respondent sold 603 baskets thereof to Gibbs & Com- 
pany, Inc., in Baltimore, Maryland, for a total price of $342. 
The remainder could not be sold and the same was returned 
to complainant by respondent. 


5. The net amount due and owing complainant by respond- 
ent is $101.50, which represents the selling price of the to- 
matoes, less brokerage and other proper charges. 


6. The formal complaint was filed April 9, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant has the burden of proving by a preponderance 
of evidence the essential allegations of his complaint. The sole 
issue is whether the transaction of September 1, 1956, was a 
sale or a consignment. Complainant alleges a sale, and in sup- 
port thereof proffers a receipt for the tomatoes in question 
signed by respondent’s truck driver, John P. Mast. The receipt 
form is blank as to price. Complainant offers no proof of 
Mast’s authority. Respondent, on the other hand, in its answer 
and answering statement, denies the existence of any purchase 
agreement and states that the agreement was one of consign- 
ment. The authority of Mast to act in any capacity other than 
as a trucker is denied, and this is confirmed by the latter’s 
affidavit. The receipt, blank as to price, falls short of evidenc- 
ing a sale. On the evidence submitted, we must conclude that 
complainant has failed to sustain his burden of proving a pur- 
chase agreement with respondent. 


Respondent admits that there is due and owing complainant 
the net amount of $101.50. This amount represents $342 re- 
ceived from Gibbs & Company, Inc., for 603 baskets of toma- 
toes, less brokerage and other charges. These figures are not 
tontroverted by complainant and may be taken as true. Com- 
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plainant does not deny that the unsold tomatoes were returned 
by respondent. The failure of respondent to pay promptly to 
complainant the net proceeds from the sale on consignment 
of the tomatoes is in violation of section 2 of the act. Com. > 
plainant should be awarded reparation in the amount of $101.50, F 
with interest. F 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $101.50, with interest thereon 
at the rate of 5 percent per annum from October 1, 1956, until 
paid. 

The facts and circumstances shall be published. 

Copies shall be served upon the parties. 


(No. 5259) 


LES JEWETT COMPANY v. WILLIAM JENEFSKY. PACA Docket 
No. 7134. Decided November 19, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Mr. T. C. Curry, of Salinas, California, for complainant. Mr. James V. 
Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on May 29, 1957, and 
the formal complaint was filed on August 16, 1957. Complain- 
ant seeks an award of reparation in the amount of $1,127.10, [ 
which is alleged to be due on a carload of lettuce shipped to 
respondent on consignment in October 1956. 

A copy of the report of investigation made by the Depart- 
ment was served upon complainant on September 16, 1957. On} 
the same date a copy of the report of investigation and a copy 
of the formal complaint were served upon respondent. 
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At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order, therefore, is authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Les Jewett Company, is a partnership com- 
posed of Leslie G. Jewett and C & A Enterprises, Inc., whose 
address is P. O. Box 1035, Salinas, California. 


2. Respondent is an individual, William Jenefsky, whose 
address is 17 South St. Clair Street, Dayton, Ohio. At the time 
of the transaction involved herein, respondent was _ licensed 
under the act. 

8. On or about October 17, 1956, in the course of interstate 
commerce, car PFE 64069, billed out of Salinas, California, 
on or about October 13, 1956, and containing 640 cartons of 
lettuce, was diverted by complainant to respondent at Dayton, 
Ohio, for resale on consignment for complainant’s account. 


4. The carload of lettuce thereafter arrived at Dayton, Ohio, 
some time prior to November 1, 1956, where it was accepted 
by respondent and sold for complainant’s account, resulting in 
net proceeds of $1,513.10. An account of sales, dated November 
1, 1956, and reflecting this transaction, was rendered to com- 
plainant by respondent. 

5. An allowance of $386, granted respondent by complain- 
ant in connection with a previous transaction between the par- 
ties, reduced the amount due complainant from respondent in 
this transaction from $1,513.10 to $1,127.10, no part of which 
| has been paid. 

6. An informal complaint was filed on May 29, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 
The failure of respondent to file an answer to the formal 
- complaint constitutes a waiver of oral hearing and an admis- 
' sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay to complainant the balance due f 
on the shipment of lettuce is a violation of section 2 of the act, 
Complainant should be awarded reparation in the amount of f 
$1,217.10, with interest. 










ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,217.10, with interest 
thereon at the rate of 5 percent per annum from November 1, 
1956, until paid. 

Copies hereof shall be served upon the parties. 












(No. 5260) 













SOUTHERNAIRE TOMATO SHIPPERS v. SCRANTON PRODUCE C0. 
PACA Docket No. 7123. Decided November 19, 1957. 







Failure to Pay—Default 





Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Mr. A. D. McCollum, Presiding Officer. 






Complainant pro se. 


Decision by Thomas J. Flavin, Judicial Officer 











PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on August 1, 1957. 
Complainant seeks an award of reparation in the amount of 
$125, which is alleged to be brokerage earned by complainant 
for purchasing for respondent’s account a truckload of tomatoes. 

A copy of the report of investigation made by the Depart- 
ment and a copy of the formal complaint were served upon 
respondent on August 21, 1957. A copy of the report of in-f 
vestigation was served upon complainant on August 24, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
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would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 








FINDINGS OF FACT 


1. Complainant is an individual, Michael De Cristino, doing 
business as Southernaire Tomato Shippers, whose address is 
P. O. Box 71, Causeway Trailer Court, Fort Pierce Beach, 
Florida. 


2. Respondent is an individual, Max J. Cohen, doing busi- 
ness as Scranton Produce Co., whose address is 21 Lackawanna 
Avenue, Scranton, Pennsylvania. At the time of the transac- 
tion involved herein, respondent was licensed under the act. 


8. On or about March 8, 1957, in the course of interstate 
commerce, respondent employed complainant as broker to pur- 
chase a truckload of tomatoes for respondent’s account. Re- 
spondent agreed to pay complainant brokerage of $125. 
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4. Pursuant to the foregoing contract, on or about March 
8, 1957, complainant purchased 500 boxes of tomatoes for 
respondent’s account. The tomatoes were shipped by the seller 
from shipping point in the State of Florida to respondent at 
Scranton, Pennsylvania. Respondent accepted the tomatoes. 





n of 







5. The total brokerage due complainant from respondent 
on this transaction is $125. 







6. The formal complaint was filed on August 1, 1957, which 
was within nine months after the cause of action accrued. 







CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant for 
brokerage services is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $125, 
with interest. 










ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $125, with interest thereon F 
at the rate of 5 percent per annum from April 1, 1957, until F 
paid. : 
The facts and circumstances set forth herein shall be | 
published. 

Copies hereof shall be served upon the parties. 


(No. 5261) 


Bup, INC. v. BECKER FRUIT & PRropuUCE Co. PACA Docket No. [| 
6916. Decided November 22, 1957. 


Failure to Pay—lInadequate Defense 


The preponderance of the evidence establishes that complainant fully 
complied with the terms of the contracts of sale and consignment 
and respondent is ordered to pay to complainant the amount requested. 


Mr. Jacob Abramson, of Salinas, California, for complainant. Mr. Joseph 
S. Ayoub, of Boston, Massachusetts for respondent. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on September 17, 1956. 
Complainant alleges that it sold to respondent four carloads 
of lettuce and consigned to respondent two carloads of lettuce 
to be sold for complainant’s account. Complainant seeks an 
award of reparation in the amount of $4,769.82, which is alleged 
to be the total amount due in connection with the six carloads 
of lettuce. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on October 13, 1956. A 
copy of the report of investigation and a copy of the formal 
complaint were served on respondent on October 15, 1956. 

Respondent filed an answer in which he did not deny the 
purchases or the consignments as alleged by complainant. How- 
ever, respondent alleged that he suffered irreparable damages 
due to complainant’s failure to properly pack and ice the ship- 
ments. 
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' quality Iceberg lettuce, 2 dozen size, consisting of 640 fibre- 
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Respondent requested an oral hearing in his answer but 
' later waived his right to such hearing. Accordingly, the pro- 






» ceeding was handled under the shortened method of procedure 
| provided by section 47.20 of the rules of practice. Complainant 

requested that its verified complaint and attached exhibits be 
' considered as its opening statement. Respondent was given 20 
days in which to file an answering statement but he did not 
do so. Complainant did not file a statement in reply. 









FINDINGS OF FACT 


1. Complainant is a corporation, Bud, Inc., whose address 
is P. O. Box 759, Watsonville, California. 


2. Respondent is an individual, Sidney Becker, doing busi- 
ness as Becker Fruit & Produce Co., whose address is 296 Bos- 
ton Terminal Market, Boston, Massachusetts. At the time of 
the transactions involved herein, respondent was licensed under 
the act. 


3. On or about December 31, 1955, in the course of inter- 
state commerce, complainant sold to respondent a carload of 
good quality Iceberg lettuce, 2 dozen size, consisting of 540 
fibreboard cartons, at $1 per carton, plus 15¢ per carton for 
vacuum cooling, or for a total purchase price of $621, f.o.b., 
El Centro, California. Pursuant to the foregoing contract, on 
December 31, 1955, complainant shipped lettuce meeting con- 
tract specifications in car PFE 46867 from El Centro, Cali- 
fornia, to respondent at Boston, Massachusetts. Upon arrival 
of the shipment at destination, respondent accepted the lettuce. 
On May 31, 1956, respondent gave complainant his personal 
check drawn on the Shawmut Bank of Boston for the purchase 
| price of the lettuce. The bank refused payment of the check 

three times because of insufficient funds. The total purchase 
price of the carload of lettuce, including $81 for vacuum cool- 
ing, is $621. 


4, On or about January 3, 1956, in the course of interstate 
commerce, complainant sold to respondent a carload of good 
























board cartons, at 85¢ per carton, plus 15¢ per carton for 
vacuum cooling, or for a total purchase price of $640, f.o.b. 
El Centro, California. Pursuant to the foregoing contract, on 
January 3, 1956, complainant shipped lettuce meeting contract 
specifications in car PFE 64294 from El Centro, California, to 
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respondent at Boston, Massachusetts. Upon arrival of the ship. 
ment at destination, respondent accepted the lettuce. The total f 
purchase price of the carload of lettuce, including $96 forf 


vacuum cooling, is $640. 


5. On or about March 29, 1956, in the course of interstate F 
commerce, complainant sold to respondent a carload of good 
quality Iceberg lettuce, 2 dozen size, consisting of 640 fibre [ 
board cartons, at $1 per carton, plus 15¢ per carton for vacuum f 


cooling, or for a total purchase price of $736, f.o.b. Glendale, 
Arizona. Pursuant to the foregoing contract, on March 30, 
1956, complainant diverted car SFRD 17624 which contained 
lettuce meeting contract specifications to respondent at Boston, 
Massachusetts. This car had been shipped by complainant on 
March 29, 1956, from Glendale, Arizona, billed to itself at 
Chicago, Illinois. Upon arrival of the shipment at destination, 
respondent accepted the lettuce. The total purchase price of 


the carload of lettuce, including $96 for vacuum cooling, is f 


$736. 


6. On or about the 8th day of April, 1956, in the course of 
interstate commerce, complainant sold to respondent a carload 
of good quality Iceberg lettuce, 2 dozen size, consisting of 573 
fibreboard cartons, for $2.25 per carton, plus 15¢ per carton 
for vacuum cooling. The price was reduced the next day to $2 
per carton, plus 15¢ per carton for vacuum cooling, making a 
total purchase price of $1,231.95, f.o.b. Mobest, Arizona. Pur- 


suant to the foregoing contract, on April 8, 1956, complainant [ 


shipped lettuce meeting contract specifications in car PFE 
46077 from Mobest, Arizona, to respondent at Boston, Massa- 
chusetts. Upon arrival of the shipment at destination, respond- 
ent accepted the lettuce. The total purchase price of the car- 
load of lettuce, including $85.95 for vacuum cooling, is $1,231.95. 


7. On or about April 20, 1956, in the course of interstate 
commerce, complainant contracted to consign to respondent a 
carload of Iceberg lettuce, 2 dozen size, consisting of 640 fibre- 
board cartons. Pursuant to the foregoing contract, on April 
20, 1956, complainant diverted car SFRD 9750 which contained 
lettuce meeting contract specifications to respondent at Boston, 
Massachusetts. This car had been shipped by complainant on 
April 16, 1956, from Glendale, Arizona, billed to itself at Kan- 
sas City, Missouri. Upon arrival of the shipment at destina- 
tion, respondent accepted the lettuce and sold the same for the 
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‘account of the complainant. Respondent realized net proceeds 
| of $520.16 from the sale of the lettuce. 


| 8. On or about April 25, 1956, in the course of interstate 
' commerce, complainant contracted to consign to respondent a 
' carload of Iceberg lettuce, 2 dozen size, consisting of 640 fibre- 
» board cartons. Pursuant to the foregoing contract, on April 
25, 1956, complainant shipped lettuce meeting contract speci- 
‘fications in car SFRD 21057 from Glendale, Arizona, to re- 
' spondent at Boston, Massachusetts. Upon arrival of the ship- 
ment at destination, respondent accepted the lettuce and sold 
' the same for the account of the complainant. Respondent real- 
ized net proceeds of $1,020.71 from the sale of the lettuce. 


9. The total purchase price of the four carloads of lettuce 
including the charges for vacuum cooling, and the net pro- 
ceeds of the two carloads of lettuce sold for complainant’s 
account is $4,769.82. No part of this amount has been paid 
by respondent to complainant. 


10. The formal complaint was filed on September 17, 1956, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The parties are in agreement as to the existence and terms 
of the contracts pertaining to the six carloads of lettuce in- 
volved in this proceeding. Complainant alleged that it shipped 
' to respondent the kind, quality, and size of lettuce called for 
in the contracts and that respondent accepted the lettuce. Re- 
spondent admitted that he received and disposed of the ship- 
ments. 

Respondent alleged in one paragraph of his answer that com- 
plainant did not ship lettuce in compliance with the terms of 
the contracts; that the lettuce shipped was not properly packed 
and iced prior to shipment; and that it was of poor size and 
quality, and far below market grade. Apparently this para- 
/ graph was intended to apply to all of the six carloads of lettuce 
including the two carloads received on a consignment basis. 
' More specifically, respondent alleged that the condition of the 
| lettuce in car PFE 64294, was such that the lettuce was sold 
/on the New York market for a price substantially below the 
; market, and that the lettuce in car PFE 46077 arrived in Bos- 
ton badly frozen and in poor condition showing advanced stages 
of decay. Respondent further alleged that inspections were 
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made by the National Perishable Inspection Service, Inc. of 
the lettuce in cars PFE 46867 and SFRD 17624 at Boston,) 
Massachusetts; and that car PFE 46867 showed an average) 
of between 4% and 5% slimy leaf decay in early to moderate 
stages of development and car SFRD 17624 showed an aver.) 
age of 5% slimy decay in early stage of development with an} 
average of 2% soft rot affecting butts. 

In his answer respondent alleged that the six carloads off 
lettuce were not in compliance with the contracts, and referred | 
to inspections made of cars PFE 46867 and SFRD 17624. How. 
ever, respondent did not offer in evidence the original or copies 
of these inspection reports, or otherwise support this claim. 

The evidence establishes that on May 31, 1956, respondent} 
gave complainant a check for $621, the purchase price of car} 
PFE 46867 that was shipped to respondent on December 31, 
1955. This was the first car shipped to respondent. The last 
of the six carloads of lettuce was shipped to respondent on 
April 25, 1956. Payment of the check was rejected three times 
by the bank on which it was drawn because of insufficient 
funds. At the time that respondent gave complainant the check 
for the first car of lettuce shipped he knew or should have} 
known the complete facts pertaining to the condition, size and 
quality of all the 6 carloads of lettuce. The fact that respondent 
made no complaint at that time regarding any of the carloads 
of lettuce creates a logical and reasonable assumption that re-} 
spondent did not have any complaint concerning the six car- 
loads of lettuce. In fact, no complaint appears to have been 
made by respondent until the filing of his answer on November} 
23. 1956, approximately seven months after the receipt of the} 
last shipment. 

In our opinion, the preponderance of the evidence establishes 
that complainant fully complied with the terms of the contracts} 
of sale and consignment. Respondent has failed to sustain the 
burden of proving the allegations in his answer. Accordingly,| 
it is concluded that respondent’s failure and refusal to pay 
promptly to complainant the total amount due in connection 
with the six shipments of lettuce is in violation of section 2 
of the act. Reparation should be awarded complainant in the 
amount of $4,769.82, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall | 
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pay to complainant, as reparation, $4,769.82, with interest 
thereon at the rate of 5 percent per annum from June 1, 1956, 
until paid. 

The facts and circumstances set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 5262) 


HOLLANDALE MARKETING ASSOCIATION v. BISESI FRUIT CO. 
PACA Docket No. 7128. Decided November 22, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on June 14, 1957. 
The formal complaint was filed on July 29, 1957. Complainant 
seeks an award of reparation in the amount of $608.29, which 
is alleged to be due in connection with the sale of a truckload 
of onions by complainant to respondent in February 1957. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant on August 29, 1957. On 
the same day, a copy of the formal complaint and a copy of 
the report of investigation were served upon respondent. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant is a corporation, Hollandale Marketing As- 
sociation, whose address is Hollandale, Minnesota. 


2. Respondent is an individual, Domenic Bisesi, doing busi- 
ness as Bisesi Fruit Co., whose address is 37-39 French Market 
Place, New Orleans, Louisiana. At the time of the transaction 
involved herein, respondent was licensed under the act. 


8. On or about February 23, 1957, in the course of inter- 
state commerce, complainant sold to respondent 640 50-pound 
sacks of U.S. No. 1, Yellow Globe onions for a total price of 
$928, delivered New Orleans, Louisiana. 


4. Pursuant to the foregoing contract, on February 23, 1957, 
complainant shipped onions meeting the specifications of the 
contract from Hollandale, Minnesota, to respondent at New 
Orleans, Louisiana. Upon arrival of the shipment at destina- 
tion, respondent accepted the onions. 


5. The total purchase price of the onions is $928. On this 
amount complainant has allowed a credit of $319.71, which 
amount represents freight charges paid by respondent. This 


leaves a balance of $608.29, due and owing by respondent to 
complainant. 


6. The formal complaint was filed on July 29, 1957, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
balance of the purchase price of the truckload of onions is a 
violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $608.29 with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $608.29, with interest there- 
on at the rate of 5 percent per annum from April 1, 1957, until 
paid. 
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The facts and circumstances set forth herein shall be 


published. 
Copies hereof shall be served upon the parties. 


(No. 5263) 


FLYNN FARMERS COOPERATIVE, INC. v. CENTRAL WHOLESALE 
CoMPANY, INC. PACA Docket No. 6971. Decided November 


25, 1957. 


New Agreement—Protection—Salvage Accepted— 
Burden of Proof 


Pursuant to a new agreement, complainant gave respondent protection 
only on the 27 decayed melons listed on the inspection report. Re- 
spondent is not entitled to an allowance in connection with the salvage 
accepted melons since it failed to sustain the burden of proving its 


damages. 


Complainant pro se. Joseph & Joseph, of Flint, Michigan, for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on September 13, 1956, 
' complainant alleges that respondent failed to pay the full pur- 
chase price for a carload of watermelons sold to respondent 
in July 1955; that respondent paid only a portion of the agreed 
purchase price; and that there is still due and owing to com- 
plainant the sum of $139.59. Reparation in that amount is 
requested. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
' spondent on February 23, 1957. A copy of the report of inves- 
tigation was served upon complainant on February 26, 1957. 

Respondent filed an answer to the complaint on March 4, 
' 1957, admitting that it purchased a carload of watermelons 
' from complainant, but alleging that the parties entered into 
' a new agreement upon arrival of the shipment at destination 
due to the condition of the watermelons. Respondent denies 
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that it is indebted to complainant in any amount and requests 
a dismissal of the complaint filed against it. 


Since the amount claimed is under $500, the issues are deter- 
mined under the shortened method of procedure provided for 
in section 47.20 of the rules of practice. Pursuant to such pro- 
cedure, complainant filed an opening statement on April 1, [f 
1957. Respondent requested that its answer, together with all 
exhibits, be considered as its answering statement. Complain- 
ant filed a statement in reply on May 2, 1957. 


FINDINGS OF FACT 


1. Complainant, Flynn Farmers Cooperative, Inc., is a cor- 
poration whose address is Flynn, Texas. 


2. Respondent, Central Wholesale Company, Inc., is a cor- 
poration whose address is 1300 St. John Street, Flint, Michi- 
gan. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about July 5, 1955, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 


carload of U. S. No. 1, Black Diamond watermelons, containing 
840 melons weighing 30.780 pounds, at $.80 per cwt., for a total 
purchase price of $246.24, f.o.b. Texas shipping point. The 
contract was negotiated by McFaddin Distributing Company, 
Detroit, Michigan, which acted in the transaction as_ broker 
for both parties. A Standard Memorandum of Sale was sent 
to the parties on July 5, 1955. 


4. The watermelons described in Finding of Fact 3 were 
inspected at shipping point on July 2, 1955, and were certified 
as U.S. No. 1 grade, 32-pound minimum with no decay. The 
melons were shipped on July 2, 1955, from Flynn, Texas, in 
car RI 77494, and were rolling at the time of the purchase and 
sale on July 5, 1955. Complainant diverted the car of water- 
melons to respondent at Flint, Michigan, on July 5, 1955. 


5. The watermelons arrived at Flint, Michigan, at 10:10 
p.m. on July 8, 1955, and were inspected by the Railroad Perish- 
able Inspection Agency at 9:30 a.m., Saturday, July 9, 1955. 
The report of this inspection shows, ‘Approximately 20% Stem 
End Rot, mostly early stages.” Respondent communciated the 
results of the inspection to the broker, which in turn advised 
complainant of the condition of the watermelons and respond- 
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ent’s complaint relative thereto. Complainant, through the 
broker, authorized respondent to unload the car and agreed 
to “give proper protection” on decayed melons, “based upon 
RPIA inspection.” 


6. Respondent accepted the watermelons pursuant to the 
new agreement and disposed of them accordingly. Respondent 
sent its check to complainant in the amount of $106.65, or 
$139.59 less than the invoice price. No further payments have 
been made to complainant on account of the watermelons. 


7. An informal complaint was filed on December 5, 1955, 
which was within 9 months after the cause of action is alleged 
to have accrued. 


CONCLUSIONS 


Complainant’s request that it be awarded the balance of the 
original invoice price of the watermelons disregards com- 
pletely its agreement, made after arrival of the watermelons 
at Flint, Michigan, to protect respondent on decayed melons 
based upon the RPIA inspection. It is complainant’s contention 
that it never agreed to allow respondent a definite amount in 


actual dollars and that it never agreed to an allowance on a 
percentage basis. Complainant claims that it “* * * did agree 
to take a 10 cent ewt. rather than to enter into a controversy 
over the transaction. This would have amounted to $30.78 
instead of the $139.59 deducted.” 

There is no evidence to support complainant’s claim that it 
agreed only to allow 10 cents per hundredweight for the de- 
cayed melons. The broker states in its letter to the Depart- 
ment dated December 29, 1956: “Mr. Faber’s instructions were 
for buyer to unload car and he would give proper protection 
after unloading, based upon R.P.I.A. Inspection.” Both the 
broker and the respondent have consistently maintained that 
such was the new agreement, and we so conclude. 

The report of the RPIA inspection certifies that approxi- 
mately 20 percent of the melons showed stem end rot, mostly 
in early stages. It appears from a letter addressed to the 
Department by the Railroad Perishable Inspection Agency, 
dated January 27, 1956, that there were 198 decayed melons 
in the car, and 14 bruised or cracked melons, which is 44 
more than 20 percent of the carload. Respondent’s deduction 
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of $139.59 from the purchase price amounted to 20 percent of 
the total cost to respondent of the carload of watermelons. 
However, respondent has failed to submit evidence to justify 
the amount of the deduction. Of the 212 decayed, cracked or 
bruished melons found in the car, according to the RPIA, the 
evidence indicates that 171 melons were “salvage-accepted” by 
respondent. Respondent has submitted no evidence to show 
what disposition was made of the 171 “salvage-accepted” 
melons or what price was received for these melons. Although 
the RPIA inspector indicated that he did not believe the salvage 
on these watermelons would be very high, it must be presumed 
that they had at least some value or they would not have been 
accepted at all. Having accepted these damaged or decayed 
melons, and having failed to submit any evidence of the actual 
value of the melons accepted, respondent, is not entitled to make 
any deduction on account of said melons since it has failed to 
sustain the burden of proving its damages with respect thereto. 


According to the evidence, complainant agreed to allow re- 
spondent protection on the decayed melons based upon the 
RPIA inspection. The agreement did not cover cracked or 
bruised melons. In this carload of watermelons there were 11 
bruised and 3 cracked melons which were rejected as being 
“worthless.” There was no agreement to protect respondent 
for these 14 melons. The RPIA inspector stated in his letter 
of January 27, 1956, referred to above, that 27 decayed melons 
were worthless and were rejected. Under the agreement, re- 
spondent is entitled to deduct from the purchase price the cost 
of these 27 decayed and worthless melons. The total cost of 
the carload of melons, including freight charges, was $697.99. 
Therefore, the 840 watermelons contained in the carload each 
had an average value of $.83. At $.83 each, the 27 decayed 
melons would have had a total value of $22.41, which amount 
respondent is entitled to deduct from the purchase price under 
the protection agreement. Deducting the $22.41 from the pur- 
chase price of $246.24 leaves a balance due complainant under 
the new agreement of $223.88. Respondent has paid complain- 
ant $106.65 and there remains due and owing to complainant 
the sum of $117.18. Respondent’s failure to pay complainant 
the latter amount is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $117.18, 
with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $117.18, 
with interest thereon at the rate of 5 percent per annum from 
August 1, 1955, until paid. 

The facts and circumstances set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 5264) 


GRANTHAM PRODUCE COMPANY v. PAGE & NORDAN. PACA 
Docket No. 7122. Decided November 25, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission 
of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on May 31, 1957. 
The formal complaint was filed on July 18, 1957. Complainant 
seeks an award of reparation in the amount of $2,377, which 
is alleged to be the total purchase price of five truckloads of 
apples sold to respondent during August and September 1956. 


A copy of the report of investigation made by the Depart- 
ment was served upon complainant on August 20, 1957. A 
copy of the formal complaint and a copy of the report of inves- 
tigation were served upon respondent on August 21, 1957. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
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notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Carl M. Gran- 
tham and Melvin L. Tillman, doing business as Grantham 
Produce Company, whose address is P. O. Box 11125, Tampa, 
Florida. 


2. Respondent is a partnership composed of Harold Richard 
Page and James Tollie Nordan, doing business as Page & 
Nordan, whose address is 4612 Eighth Street, Meridian, Mis- 
sissippi. At the time of the transactions involved herein, re- 
spondent was licensed under the act. 


3. During August and September 1956, in the course of 
interstate commerce, complainant sold to respondent five truck- 
loads of apples, f.o.b. Hendersonville, North Carolina. The 
dates of the respective sales, the number of containers of apples 
in each load and the applicable prices are as follows: 

Date Containers Unit Price Total 
August 4 90 $3.00 $ 270.00 
August 7 50 3.00 150.00 
August 21 125 6.00 750.00 


August 29 100 6.00 600.00 
2 3.50 7.00 


September 5 100 6.00 600.00 
Total $2,377.00 


4. On the dates of sale complainant delivered apples meet- 
ing the specifications of the foregoing contracts to respondent’s 
trucks at shipping point in Henderson County, North Carolina. 
The apples were thereafter transported by respondent to Meri- 
dian, Mississippi. Respondent accepted the apples. 


5. Complainant invoiced respondent for each of the five 
truckloads of apples on the dates of the respective sales. Each 
contract provided for payment within 30 days from the date 
of the invoice. 

6. The total purchase price of the five truckloads of apples 
is $2,377, no part of which has been paid by respondent to 
complainant. 

7. The informal complaint was filed on May 31, 1957, which 


was within 9 months after the causes of action accrued. 





GUY HAWKINS Co. v. JIMMIE SHMON 
Cite as 16 A.D. 1161 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
agreed purchase prices for the five shipments of apples is a 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $2,377 with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,377 with interest thereon 
at the rate of 5 percent per annum from November 1, 1956, 
until paid. 

The facts and circumstances set forth herein shall be 
published, 

Copies hereof shall be served upon the parties. 


(No. 5265) 


Guy HAWKINS COMPANY v. JIMMIE SHMON, PRODUCE BROKER. 
PACA Docket No. 6974. Decided November 25, 1957. 


Suitable Shipping Condition Warranty—Damages— 
Acceptance—Liability 


Respondent purchased and accepted four shipments of potatoes but paid 
complainant less than the agreed contract price. Based on the in- 
spection certificate, complainant breached the suitable shipping con- 
dition warranty on one of the shipments but damages are limited 
to the nominal sum of $1 for lack of proof of damages of a greater 
amount. Respondent is liable for the total purchase price less $1. 


Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
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et seq.). Complainant alleges in a formal complaint filed on 
January 18, 1957, that it sold and delivered to respondent in 
June 1956 two truckloads and two carloads of California po- 
tatoes; that respondent has failed and refused to pay the full 
purchase price therefor; and that there is still due and owing 
to complainant the sum of $408.25, for which reparation is 
sought. 


A copy of the formal complaint and a copy of the report 
of investigation were served upon respondent on January 28, 
1957. A copy of the report of investigation was served upon 
complainant on January 29, 1957. 


Respondent’s answer to the complaint was filed on March 
4, 1957. Respondent does not deny the purchase of the po- 
tatoes as alleged, but contends in his answer that a Federal 
inspection “showed that the potatoes received by me were not 
in acceptable condition,” and that respondent lost $600 in dis- 
posing of the potatoes. 


The amount claimed in this proceeding is under $500 and 
the issues are, therefore, determined under the shortened method 
of procedure provided for in section 47.20 of the rules of prac- 
tice. Pursuant to such procedure, complainant filed an opening 
statement on March 18, 1957. Respondent’s answering state- 
ment, filed on April 29, 1957, quoted, word for word, his answer 
to the formal complaint. Complainant did not file a statement 
in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Ira A. Daniel, 
Herbert P. Bobo and Guy Hawkins, doing business as Guy 
Hawkins Company, whose address is P. O. Box 116, Edison, 
California. 


2. Respondent is an individual, Jimmie Shmon, doing busi- 
ness as Jimmie Shmon, Produce Broker, whose address is 3100 
Produce Row, Room 15, Houston, Texas. At the time of the 
transactions involved herein, respondent was licensed under 
the act. 


38. On or about June 13, 1956, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
two truckloads of California Long White potatoes, at $5.50 per 
bag for U. S. No. 1, Size A, and $4.35 per bag for U. S. No. 2, 
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Size A, f.o.b. shipping point, or a total invoice price for each 
truckload of $1,623.50, including $20 fumigating charges. 


4. Complainant shipped on June 13, 1956, from Shafter, 
California, to respondent at Houston, Texas, two loads of po- 
tatoes designated as trucklots 6188 and 6189, invoices 167 and 
165, respectively, in trucks furnished by respondent. Respond- 
ent accepted the potatoes and paid complainant $1,591.50 for 
trucklot 6188, invoice 167, or $32 less than the invoice price; 
and $1,591 for trucklot 6189, invoice 165, or $32.50 less than 
the invoice price. 


5. On or about June 19, 1956, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
two carloads of California potatoes for invoice prices of $1,624 
and $1,800, respectively, f.o.b. shipping point, or a total of 
$3,424, 


6. On June 19, 1956, complainant shipped from Shafter, 
California, to respondent at Houston, Texas, 120 bags of U. S. 
No. 1, Size A, Long White potatoes and 251 bags of U. S. 
No. 2, Size A, Rose Brand potatoes in car NRC 14121. On 
June 21, 1956, complainant shipped from Shafter, California, 
to respondent at Houston, Texas, 180 bags of U. S. No. 1, Size 
A, Long White potatoes and 180 bags of U. S. No. 2, Cali- 
fornia Red Rose Brand potatoes in car RD 3118. 


7. Respondent accepted the 2 carloads of potatoes upon 
arrival and thereafter, on August 29, 1956, paid complainant 
$3,080.25, or $343.75 less than the total agreed purchase price 
for the 2 shipments. 


8. Respondent has made no further payments on account 
of the 2 truckloads and the 2 carloads of potatoes delivered to 
him by complainant, and there is due and owing from respond- 
ent to complainant the sum of $407.25. 


9. The formal complaint was filed on January 18, 1957, 
which was within 9 months after accrual of the causes of action. 




































CONCLUSIONS 


Respondent does not deny the transactions as alleged in the 
complaint. He apparently bases his defense upon the claim 
that: the potatoes were abnormally deteriorated upon arrival 
as indicated by his allegation that “the potatoes received by 
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me were not in acceptable condition.” Respondent refers to 
Federal inspection certificate No. D 23706 to support his claim. 
Although this certificate was not submitted in evidence by re 
spondent, we take official notice of the certificate which was 
issued by the Department on June 18, 1956, at Houston, Texas, 
This certificate, which covers only one truckload of the potatoes 
containing Golden Eagle and Streamline Brands, shows the 
following: “Each lot: Potatoes mostly firm. Lot printed U. §, 
No. 1: From 8 to 20%, averaging 14% damaged by slightly 
sunken discolored areas most of which are sticky. Average less 
than 1% soft rot. Lot printed U. S. No. 2: From 6 to 11% 
averaging 9% sunken discolored sticky areas. Average 1% 
soft rot.” 


In this f.o.b. sale, complainant warranted that the potatoes 
were in suitable shipping condition at the time of shipment; 
that is, that at the time of billing they were in a condition 
which, if the shipment was handled under normal transporta- 
tion service and conditions, would assure delivery without ab- 
normal deterioration at the destination specified in the contract 
of sale. There is no claim or proof that the transportation 
service and conditions with respect to this truckload of potatoes 
were other than normal. The question posed by the report of 
inspection is whether these potatoes were abnormally deterio- 
rated upon arrival. Damage such as described above ranging 
up to 20 percent and averaging 14 percent is clearly abnormal 
for U. S. No. 1 potatoes. Moreover, the damage appearing in 
these potatoes, i.e., slightly sunken discolored areas which are 
sticky, is considered by the Inspection Service of the Depart- 
ment to be caused by sun or wind burn at the time of harvest- 
ing. Based upon the inspection certificate, we find that com- 
plainant breached the suitable shipping condition warranty 
with respect to the truckload of Golden Eagle and Streamline 
Brands of potatoes. 


Since respondent accepted the potatoes, he is liable for the 
purchase price thereof less any proven damages which resulted 
from complainant’s breach of the contract. The measure of 
his damage would be the difference between the value of the 
potatoes actually delivered in this truckload and the value they 
would have had if they had conformed to contract warranties. 
The burden of proving both values is upon respondent. He 
has submitted no evidence of such values. In fact, respondent 
has not submitted any supporting evidence to substantiate any 
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of his claims relative to these transactions. Having failed to 
prove his damages, respondent should be awarded only nominal 
damages of $1.00 for complainant’s breach of the contract on 
the one truckload of potatoes. 

There is no evidence of any breach of contract by complain- 
ant in connection with the other truckload and the 2 carload 
shipments of potatoes. These shipments were accepted by re- 
spondent. He is, therefore, liable for the full purchase price 
of the potatoes delivered to and accepted by him. There is 
some reference in the pleadings to a deduction of $21.75 from 
the purchase price of the truck shipments, made by respondent 
to cover a shortage of 5 bags of U. S. No. 2 potatoes. However, 
respondent has been given credit by complainant for this short- 
age and this amount is not involved in the controversy. 


In a letter to complainant dated August 29, 1956, which is 
Exhibit 14 attached to the complaint, respondent stated that 
he was enclosing check for $3,080.25 in payment for the 2 
carload shipments of potatoes. Explaining the deductions made 
from the invoice prices, respondent states, “I took deduction 
of $250 which was to compensate the buyer for whom I had 
procured these cars of potatoes.” Respondent also states in 
this letter, “I am deducting 72.00 brokerage fee which I am 
entitled to the fact that if I had received those 2 cars I would 
have made that much amount.” This apparently has reference 
to 2 additional cars of potatoes “ordered” by respondent, but 
which complainant refused to ship until past shipments were 
paid for in full by respondent. Respondent contends in his 
answer that he had sold these 2 cars of potatoes and that he 
“was severely criticized by my patron” because the cars were 
not delivered, and that respondent was “forced to compensate 
the buyer for $250.00 profit which he would have realized had 
the merchandise been shipped.” Respondent states that under 
these circumstances he felt that he should be allowed the $250.00 
“plus the $72.00 brokerage that I lost.” 


Complainant denies that it agreed to ship 2 additional cars 
of potatoes to respondent, and states that during a telephone 
conversation with respondent on July 3, 1956, complainant 
agreed to “book” respondent a carload of U. S. No. 1 potatoes 
and a carload of U. S. No. 2’s at market prices if respondent’s 
checks for the delinquent accounts were airmailed to complain- 
ant that day. This is substantiated by complainant’s wire sent 
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to respondent on July 3, attached to the complaint as Exhibit 
No. 6. Complainant states that the checks were not mailed and 
consequently the cars were not shipped. 

It is fairly obvious, we think, that the deductions made by 
respondent when remitting for the potatoes were purely arbi- 
trary and were unauthorized by the complainant. Complainant 
contends that at no time did it agree to protect respondent's 
brokerage in connection with the resale of the potatoes in con- 
troversy, and there would appear to be no justification for the 
deductions made by respondent. Respondent’s failure to pay the 
full agreed purchase prices for the 4 shipments of potatoes, 
less nominal damages of $1,00, was in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $407.25, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $407.25, 
with interest thereon at the rate of 5 percent per annum from 


July 1, 1956, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 5266) 


PARKHILL PRODUCE COMPANY v. ZEIDENSTEIN Bros. PACA 
Docket No. 6885. Decided November 26, 1957. 


Petition for Reconsideration—Dismissal 


The order of October 1, 1957, is supported by the evidence and the law 
applicable thereto and respondent’s petition for reconsideration is 
dismissed. 


Respondent pro se, 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 
In this reparation proceeding under the Perishable Agri- 
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cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), an order was issued on October 1, 1957, awarding 
reparation to complainant against respondent in the amount 
of $460.60, plus interest. A copy of the order was served by 
registered mail upon respondent on October 2, 1957. Respond- 
ent filed its petition for reconsideration on October 14, 1957, 
whereupon the Department issued a stay order staying the 
order of October 1, 1957, pending the issuance of another order 
herein. 


Respondent alleges error in our order of October 1, 1957, 
on several grounds. The principal one of these relates to that 
part of our conclusions dealing with the value of the cabbage 
actually delivered to respondent, wherein it is stated: 


“. . . a resale of the cabbage in question is alleged by 
respondent to establish this latter value, but the record 
contains no account of such resale.” 


Respondent urges that a resale was in fact made by it and 
that complainant had knowledge of the details of the resale. 
It points to references in the complaint and in the report of 
investigation as proof that a resale was effected by respondent 
and that an account was rendered to complainant. 


During the investigation of the informal complaint, respond- 
ent sent the Department a copy of the accounting of the alleged 
resale. It appears that the account sales was returned to re- 
spondent by the Department during August 1956. The account 
sales was not included in the report of investigation and was 
not introduced as evidence by respondent either with its answer 
or answering statement. Since it is not in evidence it could 
not be considered in reaching our decision. 


But even if the account sales had been submitted in evidence 
and had been accepted as indicating the value of the cabbage 
actually delivered by complainant to respondent, this would 
have furnished only one of the required elements of proof; 
there would have remained the second element, that is, proof 
to show the value of cabbage in Pittsburgh on January 23, 1956, 
answering contract requirements. Respondent quotes the Pitts- 
burgh Market News Service Report for that date as reflecting 
this second value. We referred to this report in our order and 
pointed out that this report does not give a quotation for cab- 
bage of the same size (18-24 heads per crate, average 21-22) 
and of the same or similar brand as specified in the contract. 
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Since respondent is basing its defense upon the breach of these 
terms of the contract, it must show the value of cabbage com- 
plying with these terms before damages can be computed. This 
it has failed to do. 


We might point out that we have held in prior proceedings 
that, in the absence of other evidence, the f.o.b. contract price 
plus freight would be considered as representing the market 
value of produce at destination. A. A. Corte & Sons v. J. Ler- 
mer & Son, 14 A.D. 820; East Coast Distributors v. Feliz 
Rhymes, 13 A.D. 629. The f.o.b. contract price on the cabbage 
in question is $2.25 per crate, plus freight of approximately 
97 cents per crate, plus ice at approximately 13 cents per 
crate, for a total of $3.35 per crate. The market price for 
Texas cabbage in Pittsburgh on the date of sale, January 17, 
1956, is quoted in the Market News Service Reports at $3.00— 
$3.25, most $3.25, per 134, bushel crate. On January 23, 1956, 
the date of arrival, Texas cabbage at Pittsburgh is quoted at 
$2.75—$3.25, mostly $2.90—$3.00, per 134 bushel crate. These 
reports indicate that the general market value of cabbage in 
Pittsburgh was in a trend of decline from the date of sale 
(January 17) to the date of delivery (January 23), hence 
the market value of this particular lot of cabbage would also 
be expected to decline and be worth less on the date of arrival 
in Pittsburgh than on the date of sale. This measure of dam- 
ages (f.o.b. price plus freight) is therefore not considered a 
reliable indication of the market value of cabbage meeting 
contract requirements, since such measure gives weight only 
to the purchase price and does not take into consideration the 
market decline between the date of purchase and the date of 
sale. 


Upon reconsideration, we conclude that the order of October 
1, 1957, is supported by the evidence and the law applicable 
thereto. Accordingly, respondent’s petition is hereby dismissed 
without prior service upon complainant. 

The reparation awarded in our order of October 1, 1957, 
shall be paid within 30 days from the date of this order. 

This order shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 5267) 


MILTON SCHOENBURG v. CARBONE BRos. & Co., INc. PACA 
Docket No. 6714. Decided November 26, 1957. 


F.o.b. Shipping Point Acceptance—Breach of 
Warranty—Failure to Prove 


The evidence establishes that the produce was of good quality and in 
good condition at the time of sale. Respondent is liable for the 
balance of the purchase price since it failed to prove a breach of 
the suitable shipping condition warranty. 


Mr. David Siskind, of New York, New York, for complainant. Respond- 
ent pro se. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on December 29, 1955, 
complainant seeks to recover $725, which is alleged to be the 
balance of the purchase price of 640 cartons of lettuce sold 


to respondent on or about August 9, 1955. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
January 30, 1956. On the same day, complainant was served 
with a copy of the report of investigation. Respondent filed 
an answer to the complaint on February 17, 1956, denying any 
further liability in connection with the transaction since the 
lettuce allegedly was not in accordance with the contract terms. 
Respondent requested an oral hearing. 


A hearing was held at New York City on December 18, 1956. 
Complainant was represented by counsel and testified by depo- 
sition in his own behalf. The deposition of Ted M. Gottlieb 
was also offered and received in evidence for complainant. Re- 
spondent’s traffic manager, Charles Cohn, was the only wit- 
— to appear and testify for respondent. Both sides filed 

riefs, 


FINDINGS OF FACT 


1. Complainant, Milton Schoenburg, is an individual whose 
address is 216 South Water Market, Chicago, Illinois. 
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2. Respondent, Carbone Bros. & Co., Inc., is a corporation 
whose address is Washington and No. Moore Streets, New 
York, New York. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about August 9, 1955, in the course of interstate 
commerce, complainant sold to respondent 640 cartons of Cali- 
fornia lettuce, 2-dozen size, Racer brand, at an agreed price 
of $2.75 per carton, f.o.b. shipping point acceptance, plus 15¢ 
per carton for vacuum cooling, or a total purchase price of 
$1,856.00. At the time of sale the lettuce was on track in 
Chicago in car PFE 9583, having been shipped from Salinas, 
California, on August 2, 1955, and complainant advised re- 
spondent of these facts. 


4. On August 9, 1955, complainant sent respondent a con- 
firming wire, as follows: 


“PER PHONE CONFIRM SHIPPED CALIFORNIA SEC- 
OND DIVERTED YOURSELVES NEW YORK FROM 
TRACK CHICAGO TODAY ROUTED NYC PFE 9583 
CONTAINS 640/2 RACER BRAND LETTUCE 2.75 FOB 


SHIPPING POINT PLUS VACUUM COOLING FIFTEEN 
CENTS CARTON FOB ACCEPTANCE THANKS.” 


Respondent took no exception to this confirming wire. 


5. On August 9, 1955, complainant invoiced the shipment 
to respondent. Among other things, the invoice described the 
sale as made f.o.b. shipping point acceptance and the lettuce 
as being of Racer brand. Respondent took no exception to the 
invoice. 


6. On August 9, 1955, the carload of lettuce was inspected 
on track Chicago by the Chicago Inspection Agency. The lettuce 
was certified as being of good quality, having 3% tipburn, and 
with 0 to 4%, average 1% decay noted. 


7. On August 9, 1955, at 10:10 a.m., complainant ordered 
diversion of car PFE 9583 to respondent at New York City. 
The car arrived at 10:15 a. m. on August 11, 1955. An in- 
spection of the lettuce in the car made at 7:15 p.m., August 
11, 1955, by the Railroad Perishable Inspection Agency dis- 
closed 40% tipburn and an average of 18% soft rot decay. 
The temperature of the lettuce was 46 degrees at the bottom 
of the load and 48 degrees at the top. 
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8 On or about August 12, 1955, respondent resold the car 
of lettuce at the following prices: 65 cartons at $3.50 per car- 
ton; 165 cartons at $3.25 per carton; and 410 cartons at $3.00 
per carton, or a total of $1,993.75. 


9. Complainant accepted respondent’s check for $1,131 as 
payment of that part of the purchase price not in dispute. Re- 
spondent authorized complainant to cash this check without 
prejudice to the rights of either party with respect to the 
balance of the purchase price, $725. 


10. There is now due and owing to complainant from re- 
spondent the balance of the purchase price, $725, no part of 
which has been paid. 


11. The formal complaint was filed December 29, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Respondent’s position in this proceeding is that it purchased 
the lettuce on the basis of complainant’s representation that 
the lettuce was of good quality and condition at Chicago and 
that the lettuce shipped by complainant was not in accordance 
with such representation. Complainant contends that the lettuce 
was sold without any representations and solely on the basis of 
the brand. The contract was made in the course of a telephone 
conversation between Charles Cohn and Milton Schoenburg on 
August 9, 1956. Schoenburg testified that in this conversation 
Cohn inquired as to the quality of the lettuce; that he told 
Cohn he had inspected the lettuce and it looked good to him; 
and that he also told Cohn the lettuce had been inspected by the 
Chicago Inspection Agency and the verbal report thereof coin- 
cided with his personal inspection. Cohn testified that he asked 
Schoenburg whether it was a good car of lettuce, pointing out 
that it was of the utmost importance that the lettuce be good, 
and that Schoenburg replied “Yes, it is a good car of lettuce, 
and I looked at it myself.” Cohn denied that he was advised 
of the inspection made by the Chicago Inspection Agency. 
There is no dispute that Schoenburg advised Cohn that the 
lettuce was Racer brand and that this brand is not the shipper’s 
best or first brand, but a second label. 


Complainant urges in his brief that even if Schoenburg told 
Cohn the shipment was a good car of lettuce, this was merely 
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his personal opinion and, therefore, not an express warranty. 

It is unnecessary to decide this troublesome question since in 
any event the evidence establishes that the lettuce was of good 
quality and in good condition at Chicago on August 9, 1955, 
within the meaning given to such words by the persons in- 
volved. Schoenburg so testified. Cohn admitted that on the 
basis of the inspection certificate of the Chicago Inspection 
Agency the lettuce was of good quality and in good condition. 


Respondent, however, contends that its position is supported 
by the inspection of the shipment made by the Railway Perish- 
able Inspection Agency at New York on August 11, 1955. Since 
the express warranty related only to the quality and condition 
of the lettuce at Chicago, it will be presumed that respondent 
is contending that there was a breach of the warranty of suit- 
able shipping condition. Section 46.24(k) of the Regulations 
(7 CFR 46.24(k)) defines suitable shipping condition in con- 
nection with reconsigned rolling or tramp cars, to mean that 
the commodity at the time of sale is in a condition which, if 
the shipment is handled under normal transportation service 
and conditions, will assure delivery without abnormal deteriora- 
tion at the destination specified in the contract. At the oral 
hearing, there was considerable testimony concerning the trans- 
portation service and conditions of the shipment between Chi- 
cago and New York. Cohn testified that following arrival of 
the shipment at New York City respondent filed two protests 
with the carrier for high temperatures and faulty refrigera- 
tion, and a claim for $735.25. According to Cohn, he filed the 
claim only at the request of complainant and that he did not 
feel there was any basis for recovery. The claim was not 
allowed but the reason therefore does not appear in the record. 


The certificate of the Chicago Inspection Agency states that 
the temperature of the lettuce was 41 degrees at the bottom 
and 42 degrees at the top. The report of the RPIA at New 
York City states that these temperatures were 46 degrees and 
48 degrees respectively. This rise in the temperatures, in the 
absence of explanation, would seem to indicate that the lettuce 
was not properly handled by the carrier in transit between 
Chicago and New York. Both parties appear to be in agree- 
ment that the temperatures at New York City were higher 
than normal. Respondent had the burden of proving lack of 
suitable shipping condition, which would include proof that 
the transportation service and conditions were normal. It is 
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concluded that respondent has failed to sustain this burden. 

Respondent’s failure to pay to complainant the balance of 
the purchase price of the lettuce is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $725, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $725, with interest thereon 
at the rate of 5 percent per annum from September 1, 1955, 
until paid. 

The facts and circumstances shall be published. 

Copies of this order shall be served upon the parties. 


(No. 5268) 


BOLER FRUIT & VEGETABLE COMPANY v. BISESI FRUIT Co. PACA 
Docket No. 7135. Decided November 27, 1957. 


Failure to Pay—Default 


Respondent’s failure to answer the complaint constitutes an admission of 
the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on July 3, 1957. Com- 
plainant seeks an award of reparation in the amount of $831.63, 
which is alleged to be due in connection with the sale of a car- 
load of corn by complainant to respondent in April 1957. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on September 13, 1957. A copy of the report of in- 
vestigation was served upon complainant on September 14, 1957. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
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within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of James Austin 
Boler and Edd M. Boler, doing business as Boler Fruit & 
Vegetable Company, whose address is P. O. Box 150, Pharr, 
Texas. 


2. Respondent is an individual, Domenic Bisesi, doing busi- 
ness as Bisesi Fruit Co., whose address is 37-39 French Market 
Place, New Orleans, Louisiana. At the time of the transaction 
involved herein, respondent was licensed under the act. 


8. On or about April 26, 1957, in the course of interstate 
commerce, complainant sold to respondent a carload of 483 
sacks of green corn, approximately 85% U.S. No. 1 grade, at 
$2.75 per sack, delivered New Orleans, Louisiana, or for a total 
purchase price of $1,328.25. 


4. Pursuant to the foregoing contract, on April 26, 1957, 
complainant shipped corn meeting contract specifications in car 
ART 27165 from Pharr, Texas, to respondent at New Orleans, 
Louisiana. Upon arrival of the shipment at destination respond- 
ent accepted the corn. 


5. The total purchase price of the corn is $1,328.25. On 
this amount complainant has allowed a credit of $496.62, which 
amount represents freight charges paid by respondent. This 
leaves a balance of $831.63 due and owing by respondent to 
complainant. 


6. The formal complaint was filed on July 8, 1957, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay promptly to complainant the 
balance of the purchase price of the carload of corn is a vio- 
lation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $831.63, with interest, and the facts 
should be published. 









ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $831.63, with interest there- 
on at the rate of 5 percent per annum from June 1, 1957, until 
paid. 

The facts and circumstances set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 









(No. 5269) 






KALEEL BROS., INC. v. EARL J. HARRISON. PACA Docket No. 
6907. Decided November 27, 1957. 








Failure to Deliver—Replacement—Damages 





Respondent’s failure to deliver in accordance with the contract was with- 
out reasonable cause in violation of the act. Complainant is awarded 
damages sustained in connection with its replacement purchase. 






Roth & Roth, of Youngstown, Ohio, for complainant. Mr. W. J. Vaughan, 
Eastern Shore Shippers Traffic Association, Onley, Virginia, for 
respondent. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint filed on September 20, 1956, 
complainant alleged that on or about July 16, 1956, respondent 
sold to complainant a truckload of U. S. No. 1, Size A, Cobbler 
potatoes, to be delivered to complainant at Youngstown, Ohio, 
on July 18, 1956. Complainant alleged further that respondent 
failed and refused to deliver the load of potatoes and that com- 
plainant purchased potatoes of comparable kind and grade in 
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replacement at a cost of $546.35 in excess of the contract price. | 
Complainant requested an award of reparation in the amount | 
of $546.35. 


A copy of the report of investigation prepared by the De 
partment was served upon complainant’s attorney on November 
1, 1956. A copy of the formal complaint and a copy of the 
report of investigation were served upon respondent’s represen- | 
tative on November 2, 1956. 


Respondent filed an answer on November 7, 1956, admitting [ 
that he contracted to sell to complainant a truckload of potatoes [ 
on the terms alleged by complainant. Respondent alleges that 
he did not ship any potatoes to complainant because none were 
available due to rain and that respondent cannot be held re- 
sponsible for the act of God which prevented the fulfillment 
of the order. Respondent requested an oral hearing. 


The oral hearing was held at Eastville, Virginia, on June 
3, 1957. Complainant was not represented by counsel at the 
hearing. Three depositions were offered and received in evi- 
dence on its behalf. Respondent was represented by a traffic 
representative. Five witnesses testified for respondent. Com- 
plainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Kaleel Brothers, Inc., is a corporation whose 
address is 7 East Front Street, Youngstown, Ohio. 


2. Respondent, Earl J. Harrison, is an individual whose 
business address is Capeville, Virginia. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


8. On July 16, 1956, in the course of interstate commerce, 
respondent contracted to sell to complainant one truckload of 
U. S. No. 1, Size A, Cobbler potatoes, in new hundred-pound 
bags, at $4.85 per bag, delivered Youngstown, Ohio. The con- 
tract provided that the potatoes would be shipped from the 
Eastern Shore of Maryland and that the load would arrive 
at Youngstown early on the morning of Wednesday, July 18, 
1956. The contract was negotiated between the parties by Tri- 
State Sales Agency, a brokerage firm of Pittsburgh, Penn- 
sylvania. 


4. On July 16, 1956, following consummation of the con- 
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ice, : tract, respondent notified the broker by telephone that it would 


not be possible to ship any potatoes the next morning because 
_ of heavy rains. On July 17, 1956, respondent sent the broker 
the following wire: 


“Cancelling Kaleel Bros. Youngstown Ohio Order Per 
Fone Conversation, Last Nite Due to Weather Conditions.” 
The broker replied by wire as follows: 


“You definitely confirmed Kaleel we confirmed them by 
wire and phone they insist shipment as ordered otherwise 
Kaleel taking action.” 


5. On July 18, 1956, the broker advised complainant that 
' respondent was not shipping the potatoes. 


6. The market value of U. S. No. 1, Size A, Cobbler in 100- 
pound bags at Youngstown, Ohio, on July 18, 1956, was $6.00 
per bag. 


7. The formal complaint was filed on September 20, 1956, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The evidence shows that at approximately 4 p.m., July 16, 
1956, Arnold Rosen, general manager of complainant, tele- 
phoned Ross M. Ackerman, a salesman employed by the Tri- 
State Brokerage Sales Agency, and stated that complainant 
wished to purchase a carload of U. S. No. 1, Size A, Cobbler 
potatoes. At approximately 6:50 p.m., July 16, 1956, Acker- 
man telephoned respondent, who agreed to sell complainant one 
truckload of potatoes. At 6:56 p.m., Ackerman confirmed the 
sale by wire to complainant. When respondent agreed to sell 
he thought he could get the potatoes from Harold B. Riley, a 
farmer of Newark, Maryland, to whom he had spoken early 
in the day. After the conversation with Ackerman, respondent 
called Riley and was informed that all of his potatoes had 
been sold. Riley also advised that it was raining and, therefore, 
it would not be possible to dig any potatoes the next day. At 
approximately 8:30 p.m., July 16, respondent telephoned Acker- 
man and said that there would be no potatoes available for 
shipment. Respondent did not ship any potatoes to complainant. 


The question here is whether respondent’s failure to ship a 
truckload of potatoes was without reasonable cause in violation 
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of section 2 of the act. The contract specified U. S. No. 1,/ 
Size A, Cobbler potatoes from the Eastern Shore of Maryland 
to arrive at Youngstown early on the morning of July 18, 1956, 
The transit time from the Eastern Shore of Maryland to 
Youngstown is approximately 18 hours. The truckload of po 
tatoes would have had to have been shipped on the morning 
of July 17 to arrive at Youngstown for the market of July 18, | 
Mr. W. B. Nock of Snow Hill, Maryland, testified that he was 
a producer, broker and packer; that on the evening of July 
16, 1956, respondent inquired about potatoes and he replied 
that it did not look like he could harvest any potatoes the fol- 
lowing day because of rain. Harold B. Riley testified that re- 
spondent called him on the morning of July 17, about buying 
potatoes and he told respondent that none could be harvested 
because the fields were wet from the night before. Both of 
these witnesses testified that no potatoes were available for 
shipment that day, July 17, from the potato producing areas 
of the Eastern Shore of Maryland. 


Complainant submitted in evidence with the deposition of 
Ross M. Ackerman the Federal Market News Service Reports 
issued at Pittsburgh, Pennsylvania, for July 16, 17, 18 and 19, 
1956. The report for July 18, states that 15 truckloads of 
potatoes were shipped from the Eastern Shore of Maryland 
on July 17. While it is not stated that any of these shipments 
were U. S. No. 1, Size A, Cobblers, it is probable that some 
of them were. Respondent had the burden of proving that no 
U. S. No. 1, Size A, Cobblers were available for purchase re 
gardless of price. Respondent has failed to sustain this bur- 
den. But even if no potatoes were available for purchase, it 
is questionable whether this would excuse respondent’s non- 
delivery. Broderick Wood Products Co. v. U. S., 195 F. (2d) 
433 (10th Cir. 1952). Accordingly, it is concluded that the 
failure of respondent to deliver a truckload of potatoes to com- 
plainant in accordance with the contract was without reason- 
able cause in violation of section 2 of the act. See Morris 
Trubin Vv. Big 7 Fruit Warehouses, Inc., PACA 295, S. 140. 


The general measure of damages for failure to deliver, where 
there is an available market for the goods, is the difference 
between the contract price and the market value of the goods 
at the time and place of delivery specified in the contract. 
Thomas Caito Sons v. Christy Bros., 18 A.D. 862. Complain- 
ant’s general manager, Arnold Rosen, testified that he tried 
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to purchase replacement potatoes in Youngstown but was only 
able to purchase on July 19, 75 100-pound bags of U. S. No. 1, 
Size A, Cobblers at $6.00 delivered complainant’s place of busi- 
ness. He further testified that on July 19 he purchased 128 
50-pound bags of U. S. No. 1, Size A, Cobblers, at $3.15 per 
ba, f.o.b. Pittsburgh and 100 50-pound bags of U. S. No. 1, 
Size A Cobblers at $3.28 per bag, f.o.b. Pittsburgh; and that 
on July 20 he purchased 200 50-pound bags of U. S. No. 1, 
Size A, Cobblers at $3.25 per bag, f.o.b. Pittsburgh. Complain- 
ant claims damages in the amount of $546.35, being the differ- 
ence between $1,948, the cost of the potatoes purchased in 
replacement (the equivalent of 289 100-pound bags), plus serv- 
ice and freight charges for delivering the potatoes from Pitts- 
burgh to complainant’s place of business, and $1,401.65, the 
cost of 289 100-pound bags of potatoes at the contract price 
of $4.85 per bag. 


The cost of replacement purchases is evidence of market 
value but it is not conclusive. The Market News Service Re- 
port issued for Pittsburgh for July 19, 1956, contains no quo- 
tations for Virginia or Maryland Cobblers but does quote prices 
for U. S. No. 1, Size A, Delaware Cobblers of $2.85 to $3.50, 
mostly $3.25. Since the freight rate for shipping a 50-pound 
bag of potatoes from Pittsburgh to Youngstown was approxi- 
mately 30 cents, the delivered cost would have been at least 
$3.15 per bag. There is no market news service in Youngs- 
town. It is also noted that on July 19 complainant purchased 
a total of 150 100-pound bags of potatoes at Youngstown at 
$6.00 per bag. Complainant alleged that only 75 bags were 
purchased as replacements on this contract and the other 75 
bags had been purchased earlier that day prior to learning that 
respondent would not deliver. The evidence shows, however, 
that complainant received such notice from the broker on July 
18. In view of these purchases at Youngstown, the figure of 
$6.00 per bag is considered to be the market value of potatoes 
meeting the contract specifications on July 18 in Youngstown, 
Ohio. 


The contract did not specify the number of bags to be 
shipped by respondent. Arnold Rosen testified that the normal 
truckload consists of 300 100-pound bags. Respondent and one 
of his witnesses testified that the average load of potatoes 
shipped from the Eastern Shore to the Youngstown area is 
238 bags. Since the latter two witnesses would be more fa- 
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miliar with shipments from the Eastern Shore, the lower figure 
of 238 bags is accepted as being correct. 


At the contract price of $4.85 per bag, the delivered price of 
238 bags is $1,154.30. At the market value of $6.00 per bag 
the same number of bags would have been worth $1,428 at 
Youngstown, Ohio, on July 18, 1956. Reparation should be 
awarded to complainant for the difference between these figures, 
or $273.70, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $273.70, 
with interest thereon at the rate of 5 percent per annum from 
August 1, 1956, until paid. 

The facts and circumstances set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 5270) 


JOHN J. TROMBETTA CO., INC. v. GOLDSTEIN & PrRocaccIl. PACA 
Docket No. 6856. Decided November 27, 1957. 


Failure to Pay—Defense Inadequate 
It is concluded that the produce met contract specifications at shipping 
point and at destination and that respondent is liable for the contract 
price. 
Messrs. Leroy I. Chadwick and C. John Serio, of Baltimore, Maryland, 


for complainant. Mr. Erwin L. Pincus, of Philadelphia, Pennsylvania, 
for respondent. Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on May 4, 1956, com- 
plainant seeks reparation in the amount of $1,024.09, the pur- 
chase price of a carload of tomatoes allegedly sold to respondent 
in March 1956. 
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A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent on July 12, 1956. 
A copy of the report of investigation was served upon com- 
plainant on the same date. 

Respondent filed an answer on August 16, 1956, wherein 
it generally denied liability and alleged that the tomatoes 
shipped by complainant failed to meet contract specifications. 

An oral hearing was held in Philadelphia, Pennsylvania, on 
December 3, 1956. Both parties were represented by counsel. 
John F, Reina and David Melnick testified in behalf of com- 
plainant and Lewis D. Goldstein and Anthony S. Procacci tes- 
tified in behalf of respondent. A brief was filed by complainant. 


FINDINGS OF FACT 


1. Complainant, John J. Trombetta Co., Inc., is a corpora- 
tion whose address is Pennsylvania Produce Terminal, Balti- 
more, Maryland. 


2. Respondent, Goldstein & Procacci, is a partnership com- 
posed of Sol Goldstein, Nettie Goldstein and Anthony Procacci, 
whose address is Produce Building, Second and Dock Streets, 
Philadelphia, Pennsylvania. At the time of the transaction 
involved herein, respondent was licensed under the act. 


8. On or about March 26, 1956, in the course of interstate 
Commerce, complainant sold to respondent 399 crates of U.S. 
No. 2 tomatoes, size 7x7, at $2.50 per crate, f.o.b. Baltimore, 
Maryland, plus prepaid freight from Baltimore to Philadelphia, 
Pennsylvania, a total of $1,024.09. 


4. Tomatoes meeting the specifications of contract were 
shipped by complainant to respondent and arrived at destina- 
tion on or about March 28, 1956, when they were accepted by 
respondent. 


>. The tomatoes in question had been shipped from Prince- 
ton, Florida, in car WFEX 65831 on or about March 17, 1956. 
On this date, they had been federally inspected and were cer- 
tified as being as follows: 


“Size: Meets size as stamped. 7x7 size noted. Undersize 
and oversize within tolerance. 


“Quality and Condition: Mature green; firm; clean; slightly 
rough to fairly smooth; slightly misshapen to fairly well 





1182 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 16 A.D. 1180 


formed. Defects affecting U.S. No. 2 grade average within | 
tolerance. No decay. 


“Grade: U.S. No. 2; meets size as stamped. 


“Remarks: 1. Meets Canadian Import Requirements. 
2. Meets Secretary’s Order.” 


6. The tomatoes in question had also been inspected in Bal- 
timore, Maryland, on March 21, 1956, by the Standard In- 
spection Service and were certified as being as follows: 


“Shipment mature green except for 1% ripe and firm and 
5% turning color. Fully 40% defects, chiefly scars with [ 
some mi‘sshapened. 1% soft rot. Stock not decayed is 
firm, of fairly good weight and mostly fairly smooth. 
Good +2 quality. Inspection restricted to accessible con- 
tainers 2 upper layers.” 

7. On the date of arrival at destination, March 28, 1956, the 


tomatoes were inspected by the Philadelphia Produce Inspection 
Service and were certified as being as follows: 


“NO BRAND. Fla. grown Tomatoes, 7x7 size noted. Packs 
full. Stock is free from dirt. Fairly well formed and 


sized. Average 32% show serious defects, chiefly scarred 
and misshapen stock. Range 2 to 6 ave. 4% ripe. Range 
22 to 38 ave. 30% turning ripe. Balance of stock green. 


“Range 2 to 8 ave. 4 to 5% decay causing wet packs.” 


8. The purchase price of the tomatoes, plus prepaid freight, 
amounted to $1,024.09, no part of which has been paid to 
complainant by respondent. 


9. The formal complaint was filed on May 4, 1956, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Essentially there are three questions to be resolved in this 
proceeding, (1) what was the purchase price of the tomatoes 
involved herein, (2) whether complainant shipped to respondent 
tomatoes meeting contract specifications, and (3) whether, sub- 
sequent to the arrival of the tomatoes at destination, the parties 
agreed to an adjustment on the purchase price based on the 
resale of said tomatoes by respondent. 

In its complaint, complainant alleges that on or about March 
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more, Maryland. Complainant further alleges that upon arrival 
at destination, respondent accepted the tomatoes but complained 
of a slipping market and requested a reduction in price and 
that complainant thereupon reduced the price to $2.50. Re- 
spondent admits that it accepted the tomatoes but contends 
that the $2.50 per crate price had been agreed to during the 
initial negotiations of the transaction. 

Although complainant, on March 26, 1956, the date of sale, 
sent a telegram to respondent confirming the sale at $2.75 per 
crate, John F. Reina, complainant’s assistant treasurer and 
general manager, testified at the hearing that when his office 
was preparing the invoice to be sent to respondent, he, Reina, 
instructed them to prepare the invoice at $2.50 per crate. Reina 
testified that he issued these instructions without consulting 
or advising respondent and prior to receiving any complaint 
on the tomatoes. It is clear, therefore, that the price of the 
tomatoes is $2.50 per crate. 

The next question is whether complainant shipped to respond- 
ent tomatoes meeting contract specifications. It is respondent’s 
contention that the tomatoes shipped did not meet the stand- 
ards of U.S. No. 2 grade. 

The tomatoes in question had been shipped from Princeton, 
Florida, on March 17, 1956, in car WFEX 65831. They were 
inspected on that date by the United States Department of 
Agriculture inspection service which issued Inspection Cer- 
tificate No. D 13157. Although this document was not sub- 
mitted in evidence at the hearing it is an official document of 
the Department and as such we take official notice thereof. 
The result of this inspection is set forth in Finding of Fact 
No. 5. We note with particular interest that part of the in- 
spection certificate which states: “Defects affecting U.S. No. 2 
grade average within tolerance. No decay.” 

On March 21, 1956, the tomatoes were inspected in Balti- 
more, Maryland, by the Standard Inspection Service and again 
graded U.S. No. 2. The quality and condition of the tomatoes 
as found in this inspection are recited in Finding of Fact No. 6. 

After the tomatoes arrived at destination, Philadelphia, Penn- 
sylvania, they were again inspected, this time by the Phila- 
delphia Produce Inspection Service and the results of this in- 
spection are recited in Finding of Fact No. 7. Two other in- 
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spections were made of the produce, one on April 4, 1956, and 
the other on April 9, 1956, but for the purposes of this de 
cision it is unnecessary to discuss them. 

A review of the first three inspections reveals that the decay 
in the tomatoes advanced from an average of 1% on March 
21, 1956, to an average of 4-5% on March 28, 1956. On March f 
21, an average of 1% were ripe and firm and 5% turning 
color. On March 28, 4% were ripe and an average of 30% were 
turning ripe. Considering the size of the tomatoes, their ma- 
turity, and the temperatures, which averaged 50° top and 40° 
bottom during this period, it is our opinion that the decay and 
ripening of the tomatoes were normal. The destination inspec- 
tion certificate of March 28, 1956, reveals that the inspector 
would have graded the tomatoes as U.S. No. 2 at that time f 
except for the fact that “average 32% show serious defects, 
chiefly scarred and misshapen stock.” These defects, scarred f 
and misshapen stock, are relatively constant factors and do 
not change with time. Since the prior Federal inspection at 
shipping point and private inspection in Baltimore considered 
that these defects were not serious and were within the tol- 
erances allowed for U.S. No. 2 grade, we feel that the private 
inspection at Philadelphia on March 28 was erroneous in re 
ferring to them as serious defects. It is our conclusion that 
the tomatoes, when shipped to respondent from Baltimore and 
even when they arrived at destination on March 28, were USS. 
No. 2 grade and complied with contract specifications. 

A further contention of respondent is that after the tomatoes 
arrived at destination, respondent contacted complainant con- 
cerning their alleged condition and complainant, by Mr. Reina, 
instructed respondent to dispose of the tomatoes and that an 
adjustment in price would be made based on the prices obtained 
in said resale. Complainant denies that any such agreement 
was made. 

At the hearing, Mr. Reina testified that in the first conver- 
sation with Lewis Goldstein after the tomatoes arrived at des- 
tination, the latter complained only of a slipping market; that 
Mr. Goldstein began to complain about the quality and con- 
dition of the tomatoes a week or more after they arrived and 
only after Reina was requesting payment thereon. Mr. Gold- 
stein testified that when he complained about the condition of 
the tomatoes, Reina told him, “You are hollering before you 
are hurt.” 
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Of special interest on this issue is the telegram sent to re- 
spondent by complainant dated April 11, 1956, reading as 
follows: 

“FULL PAYMENT FOR CARS WFE 65831 AND SFRD 
9154 WILL BE EXPECTED IN OUR OFFICE BY MON- 
DAY, APRIL 16, 1956. IF NOT RECEIVED IMMEDIATE 








cal NECESSARY ACTION WILL TAKEN TO SECURE 
ma; SUCH PAYMENT. WE INTEND TO HAVE NO FUR- 
40° THER COMMUNICATION WITH YOU CONCERNING 






THIS MATTER.” 





and . 
spec. The tenor of the telegram supports the testimony of the wit- 
ctor | nesses that there were conversations had between the parties 






regarding some type of agreement. However, the telegram 
is quite clear that complainant was not interested in such agree- 
ments but that it wanted full and complete payment for the 
' tomatoes. 

Taking all the evidence into consideration, it is our con- 
clusion that complainant did not agree to an adjustment of the 
purchase price based on the proceeds received on a resale by 
respondent but insisted on payment as required by the contract. 

The total purchase price of the tomatoes in question amounted 
to $1,024.09, no part of which has been paid. Respondent’s 
failure to make full and prompt payment of the purchase price 
to complainant is a violation of section 2 of the act, and repa- 
ration in the amount of said purchase price, $1,024.09, with 
interest, should be awarded complainant from respondent. 






















on- 
na, ORDER 

an Within 30 days from the date of this order, respondent shall 
ed pay to complainant, as reparation, the sum of $1,024.09, with 






interest thereon at the rate of 5 percent per annum from April 
1, 1956, until paid. 

The facts and circumstances shall be published. 
Copies here of shall be served upon the parties. 
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. DISMISSAL—SETTLEMENT BETWEEN PARTIES 
of (No. 5271) 
yu 


PACA Docket No. 7137. Dismissed November 18, 1957, by 
Thomas J. Flavin, Judicial Officer. 
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(No. 5272) 


PACA Docket No. 7037. Dismissed November 19, 1957, by 
Thomas J. Flavin, Judicial Officer. 


(No. 5273) 


PACA Docket No. 7083. Dismissed November 22, 1957, by 
Thomas J. Flavin, Judicial Officer. 


DISMISSAL—WITHDRAWAL OF COMPLAINT 
(No. 5274) 


PACA Docket No. 7079. Dismissed November 15, 1957, by 
Thomas J. Flavin, Judicial Officer. 


COURT DECISION 


UNITED STATES OF AMERICA v. HINMAN FARMS PRODUCTS, INC. 
Decided November 18, 1957. 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


C. A. No. 6663 


Summary Judgment—Administrative Remedy 


The defendant is ordered to comply fully with the provisions of the 
Agricultural Marketing Agreement Act of 1937 and of Order No. 
27. The court states “ ... 8c(15)(A) of the Act requires a hearing 
and ruling upon any order or obligation in controversy here which 
‘. .. is not in accordance with law . . .’ Such a provision, by its 
terms, is all-inclusive, including all claims of a constitutional right.” 


Stephen W. Brennan, JUDGE 


MEMORANDUM-DECISION 
Plaintiff, by motion, seeks a summary judgment directing 
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the payment by the defendant to the Market Administrator of 
' moneys alleged to be due and directing that the defendant com- 
ply fully with the provisions of the Agricultural Marketing 
Agreement Act of 1937, with the provisions of Order No. 27 
and the regulations adopted in conformance therewith. A back- 
ground of facts disclosed in the pleadings and supporting affi- 
davits is set out below. 

The defendant is a New York corporation with its principal 
place of business at Deansboro, N. Y. The control of the cor- 
poration is in the members of the Hinman family, Claude M. 
Hinman and Grove W. Hinman being officers thereof. The 
corporation has operated and continues to operate a milk re- 
ceiving station at Deansboro where milk is received from pro- 
ducers. At least since 1941, the defendant has recognized that 
its activities were controlled or regulated by the provisions of 
Milk Marketing Order No. 27 which regulates the handling of 
milk in the New York Metropolitan Marketing Area (7 C.F.R. 
927). Prior to October 30, 1941, Grove W. Hinman and Claude 
M. Hinman were the individual owners of some total thirteen 
farms located in the Deansboro vicinity and a number of milch 
cows maintained on said farms. At that time, through bills 
of sale, it is claimed that the cattle were sold to the defendant 
and the farms were leased to the defendant by leases executed 
November 1, 1941. Copies of the documents, above referred 
to, are attached to the opposing affidavits and it is unnecessary 
to refer to the detailed provisions thereof. 

It is readily inferable that a purpose of the above transac- 
tions was to accomplish ownership of the cattle and such con- 
trol of the farms in the defendant so that the defendant would 
become the “producer” (7 C.F.R. 927.6) of the milk which 
was delivered from said farms to the receiving plant, above 
referred to. The requirement for the payments to the Pro- 
ducers Settlement Fund and the Administrative Fund, in ac- 
cordance with the provisions of 7 C.F.R. 927.72 and 927.80 
would thereby be avoided. (7 C.F.R. 927.60). 

The bills of sale and lease documents were inspected by the 
Market Administrator or his agents and were renewed at in- 
tervals so that they continued in existence at all times per- 
tinent to this litigation. 

The milk so produced by the cattle, above mentioned, was 
excluded from the reported computation of milk received from 
producers which reports were regularly made by the defendant. 
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The basis of such exclusion is found in 7 C.F.R. 927.60. This 
method of doing business was continued until the Spring of 
1957 when the defendant was separately billed for the months 
of April, May and June 1957 for the amount due both the 
Producers Settlement Fund and the Administrative Fund for 
the months of March, April and May. Such billing included a 
sum computed upon the amount of milk delivered to the de 
fendant’s plant produced by the cattle and delivered from the 
farms above referred to. It is evident that the Market Ad- 
ministrator reached the determination that the milk produced 
from the farms, above referred to, was not entitled to be 
exempted from the payments required to be made as indicated 
above. 


The defendant, in making its payment as required under the 
terms of the order for the months above referred to, deducted 
from the total amount of the bills presented by the Market 
Administrator amounts which represented the assessments for 
the milk produced upon the farms, above mentioned. The 
defendant made payment of the bills less the amounts so com- 
puted, leaving a balance of $26,249.53 due the Producers Set- 
tlement Fund and $185.80 due the Administrative Fund, ac- 
cording to the bills made by the Market Administrator. Plain- 
tiff seeks a direction of this court that said sums be paid by 
the defendant and for the injunctive relief, above referred to. 


The controversy here arises primarily because of three sep- 
arate defenses interposed in the defendant’s answer. Concisely 
stated, they are as follows: 


1. That the action sought to be maintained under the pro- 
visions of paragraph 8c(6) of the Act (7 U.S.C.A. 608a (6)) 
may not be maintained since the hearing provided by para- 
graph 8a(7) of the Act (7 U.S.C.A. 608a (7) has not been 
held. 


2. That the milk received from the farms, above mentioned, 
was from the handler’s own farms and thereby excluded from 
the payments required to be made to the Producers Settlement 
Fund and the Administrative Fund under the provisions of 
Order 27. 


3. That by reason of the course of business, above referred 
to and extending from 1941 to 1957, the plaintiff is estopped 
from asserting the claim made in the complaint and in bringing 
this action. 





UNITED STATES v. HINMAN FARMS PRODUCTS, INC. 1189 
Cite as 16 A.D. 1186 


The plaintiff contends that the defendant has a complete, 
entire and exclusive remedy as to each of the defenses set out 
in the answer under the provisions of paragraph 8c (15) (A) 
of the Act (7 U.S.C.A. 608¢ (15)(A)). It is urged in effect 
that the jurisdiction of this court in this action is limited to 
determining whether or not an order or regulation issued in 
pursuance to the provisions of the Act has been violated and 
if such violation has occurred that relief must be granted. It 
is further contended that no evidence may be received or con- 
sidered as to the correctness of, lawfulness or even the con- 
stitutional validity of the action taken since all of these mat- 
ters may be properly determined in the available administra- 
tive proceeding. 

We have but to turn to the case of U. S. v. Ruzicka, 329 
U.S. 287 to find that the defenses asserted here are not avail- 
able to the defendant. It is held therein that the scheme of 
the statute, taking its provisions in their entirety, forecloses 
a handler from questioning his obligation which flows from 
an order, the enforcement of which is sought under the pro- 
visions of Sec. 8a (6). 

The defendant seeks to differentiate that holding from the 
present case upon the contention that the matter of determin- 
ing whether or not the milk produced upon the farms, as above 
set forth, was subject to the payments demanded here is a 
matter not involving the expertise required in determining the 
problems peculiar to the milk industry. There is no basis for 
such a distinction. In the Ruzicka case, it was claimed that 
the liability arose out of a faulty inspection of accounts and 
improper tests of milk delivered. Here the underlying prob- 
lem is to determine whether or not the milk received from 
the farms, above referred to, was actually the milk of this 
defendant and was handled and accounted for as such. This 
would seem to be a matter peculiarly and particularly within 
the province of the Milk Administrator whose knowledge of 
the transactions, including the accounts of the defendant, per- 
tinent to the problem, would seem to be within his peculiar 
competence. 

The defendant contends that the Ruzicka case may be dis- 
tinguished in that the question as to the alleged requirement 
that a hearing be held in accordance with Sec. 8a (7) (7 
U.S.C.A. 608a (7)) of the Act was not raised or determined. 
The above provisions relative to a hearing are neither man- 
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datory nor do they constitute a condition precedent to the com. 
mencement of this action. Certainly the terms of the statute 
are not mandatory in their language. The jurisdiction of the 
court is not limited thereby. The first sentence of Sec. & 
(7) refers to the duties of United States Attorneys who shall 
act under the direction of the Attorney General but it does not 
make such directions dependent upon the hearing referred to 
in the second sentence. The practicalities of the situation would 
militate against such an interpretation. Every refusal or 
neglect of a handler to make a payment due would require 
a hearing under defendant’s interpretation. The second sen. 
tence of the above paragraph is construed to mean that in 
those cases where the cooperation of the handler or any person 
is necessary to determine the facts, the secretary shall have 
the power to institute an investigation and conduct a hearing, 
Where the facts are known and are available without such a 
proceeding, it would seem foolish to adopt a construction that 
would require same as preliminary to an action. 

The third distinction between the case at bar and _ the 

Ruzicka decision is urged that in the Ruzicka decision, the 
defendant was concededly a handler while here it is asserted 
that the defendant is a producer. This claimed distinction is 
without merit. The complaint alleges that the defendant is a 
handler as the term is defined in the statute and subject to the 
provisions of the Act. The answer denies that the defendant 
is a handler as alleged. with respect to the milk produced upon 
the farms, above mentioned. In the affidavit, submitted by the 
defendant in opposition to this motion, it is alleged “ 
The defendant operates a milk receiving station at Deansboro, 
N. Y. where milk is received from its own farms as well as 
from other producers”. The denial in the answer is at least 
equivocal in its language and defendant’s status as a handler, 
as the term is defined in 7 C.F.R. 927.7 is directly established 
by the above language of its own affidavit. 


No lengthy discussion of the legal precedents seems to be 
required in this decision. The defendant fails to cite a single 
authoritative holding supporting its contentions. The only ar- 
gument advanced is to the effect, that the Ruzicka decision 
does not apply because of the distinctions discusssed above, 
which is an oblique admission that if the alleged distinctions 
are without vital effect, then the rule of the Ruzicka case 
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controls. Having so held, only brief reference will be made to 
other legal precedents. 

The rule, that where administrative remedies exist, they must 
be exhausted before this court may intervene, is so widely recog- 
nized as to require no judicial precedents for its support. The 
administrative procedure, outlined in 8c (15)(A) of the Act 
requires a hearing and ruling upon any order or obligation 
in controversy here which “ is not in accordance with 
is ae aes ”. Such a provision, by its terms, is all-inclusive, 
including all claims of a constitutional right (Anniston Mfg. 
Co. v. Davis, 301 U.S. 337 at 346). The decision in U. S. 
v. Ruzicka, supra, in effect holds that the administrative rem- 
edy so provided is the exclusive means which a handler may 
use to redress his grievance. This decision is followed in re- 
ported decisions without exception. Even before the Ruzicka 
decision, the courts held the administrative remedy to be ex- 
clusive. In this district, Judge Bryant in U. S. v. Hogansburg 
Milk Co., 57 F. Supp. 297 arrived at the same conclusion. In 
Panno v. U.S., 203 F. 2d 504, a criminal case, the court cited 
the Ruzicka holding and followed same. 

Because of the provisions of law, the precedents above re- 
ferred to and for the further reason that it appears affirm- 
atively that the defendant was a “handler” at all times per- 
tinent to this litigation, it is concluded that no material ques- 
tion of facts exists in this litigation and that plaintiff is en- 
ttled to a summary judgment as demanded in the complaint, 
and it is 

SO ORDERED. 





